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Abstract:   Mandatory mediation in the United States is quite developed.  With the advent of 

court annexed mediation programs, a number of jurisdictions in the U.S. have required parties 

to participate in mediation after the case has been filed.  This article will examine the various 

challenges to mandatory mediation in both state and federal courts, which primarily allege 

that it violates the parties’ constitutional due process rights and right of access to the courts. 

For the most part, courts in the U.S. have rejected these arguments, distinguishing mediation – 

where there is no requirement to reach a settlement – from binding arbitration, and thus 

concluding that mediation does not deprive a party their right to proceed to court.  However, 

in exceptional cases, both the courts and scholars have criticized specific types of mandatory 

mediation programs or orders.  These include family law/divorce mediations; hybrid 

mediation-arbitration programs; and court ordered mediation with no time limits and no cap 

on mediation fees.   In summary, after making a comparison with EU law on mandatory 

mediation, the author concludes that the U.S. approach is generally reasonable, and aspects of 

this approach could be worth closer examination (and even adoption) by the EU.  

 

I. INTRODUCTION 

Globally, there has been increased interest in Alternative Dispute Resolution (ADR) in 

general and mediation in particular over the past 10-15 years.  Part of this interest has been 

generated by the success that the United States has had with mediation in its own legal 

system.  While statistics vary by type of case and other factors, settlement rates of cases in the 

U.S. that have used mediation can approach 50-70%, and countries faced with increasing 

delays and costs in their own legal systems would like to emulate that type of success.1  The 
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European Union (EU), for example, has issued a Directive on mediation in civil cases in 

20082, followed by a more detailed Directive in 2013 on consumer ADR3 and a Regulation on 

On-line Dispute Resolution (ODR)4.  These Directives and the Regulation are designed to 

promote the use of mediation and ADR in the EU.  Various EU member states have also 

introduced national mediation and ADR legislation to the same end.   

Unfortunately, mediation in the EU has to date not matched its success in the U.S.  Perhaps as 

low as 1% of civil cases in the EU are resolved through mediation.5  As a result, there are 

calls to speed up the development of mediation in the EU, especially through the increased 

use of mandatory mediation. While the success of mediation in the U.S. is not directly 

attributable to mandatory mediation, it is – in various degrees- common in the American legal 

system.  Mandatory mediation in the U.S. – and elsewhere- certainly does have the effect of 

introducing mediation to parties who would be otherwise reluctant to try it as a way to settle 

their cases. Theoretically, once more and more parties are required to give mediation a try, 

they will see its benefits and mediation itself will become a more and more popular and 

successful means of dispute resolution.   

However, mandatory mediation is not without criticism.  There is a generally accepted 

principle that one has a right to have a dispute decided by a public court- i.e., a right of access 

to the courts.  A corollary to this principle is that to the extent parties want to use ADR- i.e., 

an alternative to the court- it must be a voluntary choice. Thus, at first glance, making 

mediation (a form of ADR) mandatory may run afoul of this concept of voluntariness.   

This article focuses on the legality of mandatory mediation in the U.S. Due to the federal 

structure of the U.S., there is not necessarily a uniform answer to this question, as there are 

rules for ADR in the federal courts, as well as 50 different state court rules on ADR.  

Nevertheless, certain general constitutional principles and standards can be identified, and in 

general mandatory mediation has been upheld as lawful in both federal and state courts. 

However, there are limits on the legality of mandatory mediation, especially depending upon 
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the type and scope of mandatory mediation, and the type of cases subject to such a rule.  

These U.S. standards will be compared with emerging European (EU and national) standards 

on the limits on the use of mandatory mediation, in an attempt to determine what value, if 

any, the U.S. practice in this area may have for the EU. 

 

II. MANDATORY MEDIATION IN THE U.S. 

 

There are no uniform rules about mandatory mediation in the U.S.  Every state has the 

possibility to adopt ADR rules for their own respective courts.  With respect to the federal 

court system, the Alternative Dispute Resolution Act permits each local federal court (a 

district court) design its own ADR program to meet local needs.6  Consequently, there is a 

vast array of different mandatory mediation programs throughout the U.S.  Even so, such 

programs may be fit into a continuum from those that contain elements of voluntariness to 

full, mandatory mediation.   

This continuum is as follows: 

� Mandatory mediation with opt-out7 

� Mandatory mediation at request of one party8 

� Mandatory,  mediation at discretion of court (case by case)9 

� Mandatory mediation by category of case (family, commercial, employment)10 

� Mandatory mediation – pilot program11 
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� Mandatory mediation12 

� Mandatory mediation with good faith13 

Thus, at the beginning of this spectrum, an element of party choice still remains.  Parties 

could opt-out of a mediation that was initially required, or it would not be required if neither 

party desired it.  The middle categories in the continuum only require mediation for specific 

cases or specific categories of cases (and where a pilot program exists, only for a specific 

period of time, so the court could determine whether the mediation program was effective).  

At the end of the spectrum, mediation would be required for most types of cases and a good 

faith requirement might even be imposed.  With good faith, the parties are not required to 

reach an agreement, but they must make their best efforts in trying to do so.   

 

III. LEGAL CHALLENGES TO MANDATORY MEDIATION 

 

A. Constitutional Due Process Claims 

General legal challenges to mandatory mediation in the U.S. typically are based on the federal 

constitutional provisions on due process, or similar state constitutional provisions regarding a 

right of access to the courts.  The federal constitutional right of due process has a procedural 

and substantive element.  Procedural dues process guarantees the right of “individuals [to] be 

given an opportunity to have their legal claims heard at a meaningful time and in a 

meaningful manner.”14 In contrast, “substantive due process limits oppressive government 

action, such as deprivations of fundamental rights like the right to marry, have children, make 

child rearing decisions, determine child custody, and maintain bodily integrity.”15 

Specifically, parties have argued that mandatory mediation violates procedural due process 

since they must have their claims heard by a mediator rather than a court, and substantive due 

process because the government, through mandatory mediation, is depriving them of a 
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fundamental constitutional right. However, the courts have rejected such constitutional 

claims, as illustrated by two state Supreme Court decisions.16 

In Lynch v. City of Jellico, the State of Tennessee enacted changes to its workers’ 

compensation law.  Like most states, Tennessee’s workers’ compensation law provides a 

mechanism for individuals injured at work to receive medical care for their injuries and also 

receive compensation.  Under the new changes to the law, workers would now be required to 

participate in a “benefit review process” before being able to have their claims adjudicated by 

a court. The “benefit review process” was essentially a mandatory mediation procedure, 

which hopefully would enable the workers to resolve their claims in a quick and efficient way 

and thereby avoid a lengthy court process.17  The plaintiff in this case argued that the 

mandatory mediation procedure was unconstitutional on due process grounds, as it deprived 

him of his right to have his workers’ compensation claim heard by a court.18 

The Supreme Court of Tennessee rejected this argument.  The Court explained that the benefit 

review process did not deprive him of any right of access to the court on procedural due 

process grounds; he was not required to make a settlement in this mediation procedure, and if 

no settlement was reached he could proceed to the court with his claim.19  Moreover, there 

was no substantive deprivation of due process.  The government was not taking away any of 

his constitutional (much less a fundamental) rights. 20 

The Indiana Supreme Court reached a similar conclusion in Fuchs v. Martin
21

.  In that case, in 

a paternity claim, the court issued an order regarding custody of the child between the parents.  

The order also included a requirement that should any dispute arise, the parents should first 

try to resolve the matter themselves, and if that effort was not successful, to proceed to 

mandatory mediation before returning to the court. The father argued that the order requiring 

mandatory mediation violated his right of access to the courts in violation of the Indiana 

constitution. 22 

Rejecting this argument, the Court noted that mandatory mediation did not take away the 

father’s right of access to the court.  There was no requirement that the parties reach 
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agreement in mediation, and ultimately the father could always pursue his claim in the court 

after the mediation had taken place. In this regard, the Court explained that a mediation 

requirement was no different than other court procedural requirements.  Parties, for example, 

usually must go through a discovery process (whereby they exchange information and may 

take depositions of witnesses) before the trial may commence. Likewise, a court may require 

mediation as a prerequisite to further judicial proceedings.23 

However, the Court recognized that an order mandating mediation before a party could even 

file a case in a court might be problematic.24  In this particular case, this concern did not apply 

as the matter was already filed with the court and mediation was required before any further 

motions could be filed. Moreover, the Court did point out that Indiana procedural rules did 

enable a party to object to the propriety of a mediation order, and so a court would consider if 

mediation (and the timing of mediation) was appropriate in any particular case. 25 

Reading Lynch and Fuchs together, mandatory mediation orders in the U.S. generally do not 

violate constitutional due process or access to the court concerns.  The parties always have a 

right to proceed to the court after mediation.26  One possible exception, according to Fuchs, 

may be where a court requires mediation of a dispute before the parties may even file a case 

in the court.27  However, in practice mandatory mediation takes place after the initial case is 

filed, making this point more of a theoretical concern. 

B. Challenges to the Scope of a Court’s Mandatory Mediation Order in Particular 

Cases 

 

While a mandatory mediation order is generally not unconstitutional, there may be specific 

cases where a court exceeds its powers in ordering mediation. These types of cases may be 

put in the following categories:  1)where mediation would cause excessive delay or cost, 2)the 

mediation order directly contradicts court rules, 3)certain family law cases, 4)hybrid forms of 

mediation and 5)where a good faith requirement is added. 

1. Excessive Delay 
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In Atlantic Pipe Co.
28

, at issue was the legality of a trial court’s order requiring mediation in 

complex construction litigation involving multiple parties.  One party objected, arguing that 

the court had no power to make such an order, and even if it did there were specific flaws in 

the order making it invalid.29 On appeal, the Court found that the trial court did have a general 

– or inherent – power to order mediation in a particular case.  While the issue was somewhat 

problematic here, in that the local court here did not promulgate any local rules regarding 

ADR or mediation (as it had the right to do under the federal ADR Act), the Court found that 

the absence of such rules did not limit the trial court’s power to order mediation.  Every court 

has the authority to manage the cases before it in an appropriate way, and mediation may be 

appropriate in a very complex construction case (to narrow the issues or even potentially 

settle the case). 30 

The Court then turned to reviewing the specifics of the trial court’s mediation order.  While 

the trial court appointed the mediator at the suggestion of one of the parties, there was no 

claim that he was biased or unqualified.  In fact, the mediator was a recognized expert in 

precisely these types of complex cases. While the court’s method of selecting the mediator 

could have been better, it did not make the order invalid.31  Requiring the parties to share in 

the costs of mediation – no small matter, as the mediator charged $900 per hour or $9,000 per 

day32 – likewise was within the court’s power.  Often in pre-trial procedure, the parties pay or 

share various costs, including those related to discovery. 33 However, the fact that there was 

no time limit for mediation (it could continue indefinitely at the discretion of the mediator), 

combined with the costs of mediation, did ultimately make the order unlawful.  As the Court 

pointed out, the commonly quoted principle “justice delayed is justice denied” was applicable 

here.  The parties were potentially faced with a situation of spending large sums of money for 

mediation over an unlimited period of time.  While the theoretically retained the right to 

return to court to eventually try the case whenever the mediation process concluded, the 

delays and costs potentially involved place an undue burden on their right of access to the 

court.34 
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Other courts have likewise found mediation requirements to be unlawful where they cause 

excessive delay.  In Aldana v. Holub
35

, the Florida Supreme Court ruled that a state law 

requiring mandatory mediation in medical malpractice cases violated the United States and 

Florida Constitutions as it deprived parties of their right to speedy access to the courts. The 

Florida law at issue required mediation in such medical malpractice cases, with the 

requirement that the mediation process be concluded within a 10 month time limit. 36 There 

had been an initial, facial challenge to the law, arguing that even a 10 month period for 

mediation was excessive and violated the parties’ right to access the courts, but the Florida 

Supreme Court rejected that argument in an earlier decision. However, in so doing, the Court 

remarked that a 10 month period for mediation was at the outer limits of satisfying due 

process requirements.37  In Aldana, the Court was faced with the situation where the 10 month 

period had expired and the question was whether it could be extended.  The Court found that 

the time limit – because of due process concerns as well as the statutory language at issue – 

could not be extended.  Because it could not be extended, and because in many cases the 

mediation could not be completed within 10 months, the entire mandatory mediation law for 

medical malpractice cases was held to be unconstitutional. 38 

Even shorter timeframes for mandatory mediation may be unlawful in particular cases.  In 

Carmichael v. Workers Compensation Court of the State of Montana
39

, the State of Montana 

implemented a requirement for mediation in all workers’ compensation cases, and declared 

this requirement to be retroactive (and thus including pending cases).  Originally, this law set 

a time limit of 100 days for the completion of mediation.  The plaintiff, who was an injured 

worker claiming benefits, argued the mandatory mediation requirement could not be applied 

retroactively to his case, as it violated his due process right of access to the courts.  The 

workers compensation court found that the mediation law could be applied retroactively, but 

that the time limit of 100 days was too long.  This court reduced the time limit from 100 days 

to 49 days, since under Montana law there was a procedural rule that would allow a worker to 

receive an additional 49 days of benefits while his or her claim was pending. In this way, an 

injured worker claiming benefits would not necessarily suffer severe hardship during the time 

he or she was participating in mediation.40  On appeal, the Montana Supreme Court found that 
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38

Id.  
39

234 Mont. 410 (1988) 
40

Id. at 412 



 

9 

 

it was illegal to apply mandatory mediation retroactively, since in this case the plaintiff had 

no financial resources and was dependent upon receiving workers compensation benefits.  

The additional time delay violated the rights he possessed prior to the date that the mandatory 

mediation law was enacted. 41 

 

2. Violation of Local Court Rules 

As noted earlier, the federal ADR Act expressly allows local federal district courts to draft 

their own ADR (including mediation) rules to take into account local conditions42.  State ADR 

laws and court rules also permit local courts to develop local ADR rules.  While in Atlantic 

Pipe, the Federal Court of Appeal for the First Circuit found that a federal district court had 

an inherent power to order mandatory mediation, even in the absence of any local rules43, 

questions have arisen at the state level about whether a trial court has the power to order 

mediation in contradiction of already existing local rules. 

In Jeld-Wen v. Superior Court
44

, California court rules provided that a court had the authority 

to order mandatory mediation in cases with a value of under $50,000 per plaintiff, and in such 

cases the costs of mediation would be covered by the Judicial Council. The rules further 

provided that in cases with claims  worth more than $50,000, the court could order mediation 

only if all the parties voluntarily agreed.45 In the case before it, the claims amounted to 

approximately $500,000 in what was considered to be a complex case with a number of 

parties.  The court ordered mediation for 100 hours, at a cost of $500 per hour, to be split by 

the parties.  One party, with a claim against it of approximately $2,700, refused to attend 

mediation. The other parties brought a motion to compel the party to attend mediation, and the 

trial court agreed.  The affected party appealed, arguing that the trial court had no right to 

compel it to attend mediation. 46 

The Court of Appeal agreed, finding that the trial court did not have the power to force this 

particular party to mediation.  The case itself had claims worth well over $50,000, and thus 

did not fall into the category of cases that could be sent to mandatory mediation under the 

applicable rules.  The court could only order mediation where all parties agreed, and here, one 
                                                           
41
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minor party disagreed.  Thus, the trial court’s mediation order violated the rules.  The Court of 

Appeal added that it would have been in any case particularly unfair in this case to order 

mediation, in that the costs of mediation may well have exceeded the value of the claims 

against the minor party.47 

However, where there is no express contradiction between the court’s mediation order and a 

local rule, the trial court still retains the power to require mediation.  In Fuchs, a local 

mediation rule required mediation in child custody disputes prior to any hearing.48  However, 

in that case, the court ordered that mediation take place in a child custody related matter prior 

to any motions being filed; a motion is simply a written request for the court to take some 

action, and does not necessarily require a hearing.  As a result, one party in the case argued 

that the court’s mediation order was too broad and violated local rules.  The Indiana Supreme 

Court rejected this argument, noting that the rules suggested a preference for mediation in 

child custody disputes, and did not preclude mediation in situations that did not involve a 

hearing.  Thus, there was no contradiction, and the court was within its power to order 

mediation.49 

 

3. Family Cases Involving Allegations of Abuse 

While family law matter are often found suitable for mandatory mediation, this is not the case 

when there is an allegation of abuse involved.  This point was well-illustrated in Hendershott 

v. Westphal
50

.  In that case, involving a divorce and child custody dispute, the trial court order 

involving a parenting plan for the children contained a provision requiring the mediation of 

any disputes.  Montana law gave courts the right to order mandatory mediation in family 

cases.  However, the mediation law also contained an exception:  “The Court may not 

authorize or permit continuation of mediated negotiations if the court has reason to suspect 

that one of the parties or a child of a party has been physically, sexually, or emotionally 

abused by the other party.”51 The mother argued that the mediation requirement should be 

struck from the order, since as part of the divorce proceedings she had alleged that she was 

the victim of emotional abuse from her husband.  While the provision prohibiting mediation 

in cases involving abuse appeared to be quite clear, there was a dispute over whether it 
                                                           
47
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conflicted with another part of the law that gave the court the right to order mediation as part 

of parenting plan. 52 

Ultimately, the Montana Supreme Court ruled that the abuse exception to mandatory 

mediation applied in this case, and that the trial court erred in requiring mediation.  The Court 

noted that for the exception to apply, it was not necessary to prove that abuse was definitely 

taking place.  Rather, the trial court should not order mediation where “it has reason to 

suspect” such abuse, which was a rather low evidentiary standard.  In this case, there was 

sufficient evidence that the wife was suffering from emotional abuse.53 

The Montana Supreme Court also explained that it was appropriate to exclude cases involving 

abuse from mandatory mediation.  Specifically, there was an imbalance of bargaining power 

where one party suffered from abuse.  Where one spouse feared the other, there was not a 

good prospect for success or a fair result in mediation. 54 Scholars, including those citied by 

the Court in Hendershott, have explained in more detail the problematic aspects of mandatory 

mediation in such cases.55 Specifically, with respect to the imbalance of bargaining power, the 

abused spouse may simply agree to anything – even something against her or her child’s best 

interest- to avoid further contact with her abuser in mediation. Alternatively, she may have a 

fear of further abuse if she does not agree to resolve the case in mediation on her abuser’s 

terms.  Finally, the victim of abuse might be in total emotional disarray, and therefore not be 

able to present or articulate her interests properly in mediation.56  As a result, along with 
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12 

 

Montana, a number of states have prohibited mediation in cases involving domestic 

violence.57 

At a broader level, in an abuse situation, particularly connected with a family dispute, there is 

an understanding that the parties are not able to cooperate.  Therefore, there is little chance of 

a successful resolution of the dispute in mediation.  In contrast, where a court inserts a 

mediation provision in an order granting the parents joint custody of the children, it is 

presumed that the parents have demonstrated an ability to cooperate.  Were it otherwise, the 

court would not have ordered joint custody of the children.  In such cases, a mediation 

provision should be valid.58 

 

4. Hybrid Forms of Mediation 

The most basic reason mandatory mediation, in most cases, does not violate due process or a 

right of access to the court is that parties are not compelled to agree to a settlement in 

mediation and may always return to the court for a decision on the merits of the case. 

However, in some states, mandatory mediation is not really traditional mediation, but a hybrid 

form which incorporates elements of arbitration. In these rather unusual situations, it is more 

likely that constitutional due process may be violated.   

California, for example, had a system of mandatory mediation in family disputes.  When the 

parties did not resolve their dispute in mediation, the mediator would then testify in court and 

give a recommendation to the judge as to how the case should be decided. Moreover, the 

parties were not permitted to cross-examine the mediator during the trial. In McLaughlin v. 

Superior Court
59, the California Court of Appeal found that the fact that the parties could not 

cross-examine the mediator violated their constitutional due process protections.  However, 

other aspects of the mediation program were not struck down and remained in place.60 

At least one commentator noted that even with the right of cross-examination, a system where 

the mediator makes recommendations to the court after an unsuccessful mediation is quite 

problematic. In the courts of San Diego, California, for example, the trial court accepted the 

                                                           
57

See Thomas Luchs, Is Your Client a Good Candidate for Mediation?  Screen Fully, Screen Often, and Screen for 

Domestic Violence, 28 J. Am. Acad. Matrim. Law. 455, 462 (2016) (listing jurisdictions) 
58
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mediator’s recommendations 90% of the time. This creates a dynamic in the mediation where 

the parties will be afraid of rejecting any of the mediator’s suggestions for settlement, for fear 

that the judge will ultimately accept the mediator’s ideas in any case.  This dynamic conflicts 

with the core mediation principles of self-determination (i.e., the parties should themselves 

decide what is an appropriate resolution to the dispute) and also confidentiality.61 Similar 

concerns have been raised with the system of mediation-arbitration in labor disputes in the 

agricultural sector in California. There, if the dispute is not resolved in mediation in a 

relatively short period of time, the mediator becomes an arbitrator.  As an arbitrator, he or she 

has the power to issue a binding decision resolving the later dispute.  Once again, in such a 

system, the process of mediation is skewed with the parties’ realization that the mediator’s 

suggestions, if not accepted, will become part of the arbitrator’s final decision.62 

 

5. Mandatory Mediation with a Good Faith Requirement   

 

In some jurisdictions in the U.S., even where mandatory mediation is generally lawful, the 

imposition of a good faith requirement in mediation has been held to be illegal.  The concept 

of good faith is somewhat ambiguous – one commentator described it is falling into the “you 

will know it when you see it” category of legal concepts that are difficult to describe but easy 

to recognize.63  But it essentially requires the parties to make an honest effort to resolve the 

matter in mediation.  This entails attending a reasonable amount of mediation sessions, being 

attentive during the sessions, and doing any requisite preparation.  The idea is that parties 

should not only be required to attend a mediation session, but also be required to try to the 

settle the case. Such a requirement would avoid a situation where a party attends the first 

mandatory mediation session and then leaves after a short period of time, never having any 

intention to seek a resolution of the dispute.   

For some courts, this extra good faith requirement goes too far.  Thus, in Decker v. Lindsey
64

, 

the Texas Court of Appeals ruled that while the trial court had the right to refer a case to 

                                                           
61

See Lawrence, supra, 16 J. Contemp. Legal Issues at 250-51 
62

See Jesse Molina, Broken Promises, Broken Process: Repairing the Mandatory Mediation Conciliation Process 

in Agricultural Labor Disputes, 21 San Joaquin Agric. L. Rev. 179, 188-90 (2011-2012) 
63

See Thompson, supra, 86 Or.L.Rev. at 605, quoting Kimberlee K. Kovach, Good Faith in Mediation--Requested, 

Recommended, or Required? A New Ethic, 38 S. Tex. L. Rev. 575, 600 (1997) 
64

 824 S.W.2d 247 (Tex. Ct. App. 1992) 
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mediation, it could not require them to try to negotiate a settlement of the case in good faith.65  

Likewise, in Graham v. Becker
66

, the Iowa Supreme Court found that at most, mandatory 

mediation only required that the parties attend a mediation session.  In that case, one party 

refused to cooperate in mediation, behaved in a “belligerent” way and sought to be excused 

from the mediation process.  The Court agreed, noting that simple attendance at the 

mediation, and not good behavior, was all that was necessary under the state statute.67 

Conceptually, a good faith requirement in mediation, even if generally legal, potentially 

creates a host of other specific legal and policy issues. One involves confidentiality. If one 

party is behaving in bad faith, and the other side wishes to prove this, such evidence may 

involve what transpired at the mediation and also the testimony of the mediator.  Proving bad 

faith may also indirectly cause the court reviewing the case to become hostile to the party 

allegedly behaving in bad faith (i.e., it may favor the side that was in good faith when the case 

proceeds to the court on the merits after mediation has failed).  From a policy perspective, 

mediation is supposed to provide a faster, cheaper and even better solution for the parties as 

compared to traditional litigation.  However, if parties are faced with peripheral litigation 

about which side was engaging in bad faith, it would delay matters even further and add to the 

parties’ costs.68 

Nevertheless, notwithstanding these disadvantages and the court decisions mentioned above, 

it should be stressed that various jurisdictions in the U.S. do permit a good faith requirement 

in mediation.69 

 

IV. COMPARISONS BETWEEN THE LEGALITY OF MANDATORY 

MEDIATION IN THE U.S. AND THE EU 

 

A. The Legal Framework for Mandatory Mediation under EU Law 

                                                           
65

Id. at 251-52 
66

 447 N.W.2d 397, 399 (Iowa 1989) 
67

Id.; Thompson, supra, 86 Or.L.Rev. at 606-07  
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See Dorcas Quek, Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a Court-

Mandated Mediation Program, 11 Cardozo J. Conflict Resol. 479, 494 (Spring 2010) 
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See Thompson, supra, 86 Or.L.Rev. at 604, (noting “at least twenty-two states, twenty-one federal district 
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John Lande, Using Dispute System Design Methods to Promote Good-Faith Participation in Court-Connected 

Mediation Programs, 50 UCLA L. Rev. 69, 78-80 (2002) 
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The 2008 Mediation Directive provides the basic framework for the legality of mandatory 

mediation in the EU. While there is some contradictory language, especially in Article 3, 

which defines mediation as a “voluntary” process, the Mediation Directive (including 

elsewhere in Article 3) envisions situations where mediation may be ordered by the court or 

prescribed by law.70 Article 5, section 2 makes it explicit that member states may allow 

mandatory mediation within certain limits, as follows:  “This Directive is without prejudice to 

national legislation making the use of mediation compulsory or subject to incentives or 

sanctions, whether before or after judicial proceedings have started, provided that such 

legislation does not prevent the parties from exercising their right of access to the judicial 

system.”71 

The key question is therefore whether the terms of a member state’s mandatory mediation law 

takes away parties’ right of access to the courts.  While the European Court of Justice (ECJ) 

has not ruled on this issue, in the context of the mediation directive, it has made a ruling on 

related issue that should provide guidance on when mandatory mediation effectively restricts 

such access to the courts.  In the Alassini
72decision, the ECJ ruled on the legality of a 

provision in Italian law that required consumers to mediate claims against a public utility.  

The ECJ found that such a mandatory mediation requirement would be lawful so long as the 

following requirements are met:  1)it is not binding, 2)there is no substantial delay, 3)any 

limitations periods are extended, and 4)there is little or no cost.  In the case before it, these 

requirements were all satisfied.73  First, mediation did not compel any final, binding 

settlement (in contrast to arbitration); second, the process had a 30 day time limit, and thus 

did not cause any substantial delay; third, limitations periods were in fact extended; and 

fourth, the mediation process at issue was free.74  However, the ECJ did note that the national 

(Italian) court should look into the issue of whether any requirements to use the internet as a 

condition of participating in the mediation could violate a right of access to the courts for 

those individuals without access to the internet, and also ensure that the mediation did not 

foreclose the possibility of a court to provide interim relief (if necessary).75 

                                                           
70

See Mediation Directive at Art. 3 
71

Id. at Art. 5(2) 
72

See Alassini v. Telecom Italia, SpA, C-317/08 - C-320/08 ECJ (2010), at paragraphs 53-57 
73

Id. at paragraphs 53-57 
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Id.  
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Id. at paragraph 58-59 
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Elements of the Alassini decision may be found in the Mediation Directive and the subsequent 

2013 Consumer ADR Directive.  The Mediation Directive requires that the limitations periods 

be extended when a case is in mediation.76The Consumer ADR Directive, in turn, does not 

permit mandatory, binding ADR (i.e., binding arbitration) in consumer cases77; requires 

consumer mediation to be free or at a nominal cost78; and that the mediation be completed 

within 90 days.79 

In Menini v Banco Popolare Societa Cooperativa
80

, the ECJ examined the consistency of an 

aspect of Italy’s mandatory mediation law with the EU’s Mediation Directive and the 

Consumer ADR Directive.  In that case, Italian consumers appealed an order against them 

obtained by a lender, requiring the consumers to pay back a certain amount of money to the 

lender. In their appeal, the consumers argued that the debt was not valid because of the 

lender’s reckless lending practices.  However, under Italian law, the consumers were required 

to initiate mediation as a precondition to the appeal.  If they withdrew from mediation, the law 

provided for a possibility that certain penalties would be imposed.  The Italian law also 

required that they be represented by a lawyer in mediation.   

The  ECJ made several important conclusions about the validity of the Italian mandatory 

mediation law.  First, Italy had the right to generally subject consumer/trade disputes to 

mandatory mediation.  Both the Mediation Directive and the Consumer ADR Directive 

expressly permit member states to require consumer mediation, so long as such a requirement 

does not take away their access to the courts.81  However, the mandatory mediation law was 

invalid to the extent it penalized consumers in any way for withdrawing from the mediation 

process or required them to provide a valid reason for withdrawing.  According to the ECJ, 

such penalties violated the consumers’ right of access to the courts, and also contradicted the 

Consumer ADR Directive.82 However, Italy could require a consumer to participate in an 

initial mediation session, so long as the consumer could withdraw from the process any time 

after that session without any restrictions or penalties.83 The ECJ also found that the provision 

in the law requiring that consumers be represented by a lawyer in mediation also violated the 

                                                           
76

See Mediation Directive,at Art. 8 
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Id. at Art. 8(c)  
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Consumer ADR Directive, as that Directive expressly states that such a requirement is 

impermissible.84 

 

B. National court decisions on the legality mandatory mediation 

Various EU member states have experimented with mandatory mediation (or forms of it), and 

this has produced a number of decisions regarding its legality from a national standpoint.  The 

United Kingdom has taken the most restrictive view of the legality of mandatory mediation.  

In Halsey
85

, the court dealt with a law that penalized parties that unreasonably refused to 

participate in mediation.  Specifically, if a party unreasonably refused an offer to mediate, and 

later prevailed in the case, it would not receive attorney’s fees as a prevailing party (as was 

typically the case) as a penalty.  This law did not compel mediation, but did encourage parties 

to participate in mediation in order to avoid this possible penalty.86 

Ultimately, the Court in Halsey formulated a multifactor test to determine whether, in a given 

case, a party unreasonably refused an offer to mediate. In so doing, the Court noted as a 

preliminary matter that a mandatory mediation law (as opposed to a law providing incentives 

or penalties to encourage mediation) would violate Article 6 of the European Convention on 

Human Rights, guaranteeing a right of access to the courts.87  It cited a case dealing with 

arbitration in support of this position.88 While binding arbitration is quite different than 

mediation (as in the latter case, parties are not required to agree to any settlement and may 

proceed to court if the mediation is not successful, while an arbitrator’s decision is typically 

final and binding), and the Court only briefly commented on this issue, Halsey nonetheless 

would appear to prohibit mandatory mediation in the UK.   

Likewise, the Romanian constitutional court has ruled that a mandatory mediation law 

violates the constitutional right of access to the court.  While the ECJ took a less absolute 

view of this right under European law, the constitutional court in Romania indicated that 

“access to the court” presupposed that the state could not require the parties to take any 

additional steps (here, mediation) before they could proceed to the court. 89 
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Italian courts, on the other hand, have been more favorable to Italy’s mandatory mediation 

law.  While the law was initially struck down for violating some specific legislative 

procedural requirements, it was later upheld and remains in place today.90 

 

C. Comparisons with the U.S. 

 

There are both parallels and differences between U.S. and EU law on mandatory mediation.  

On a broad level, courts in the U.S. have ruled that mandatory mediation does generally not 

violate a constitutional right of due process or access to the court. Likewise, the EU’s 2008 

Mediation Directive generally permits mandatory mediation, except to the extent it would 

violate a right of access to the court.  

The ECJ’s decisions in Alassini and Menini  noted that in specific cases mandatory mediation 

could violate a party’s access to the court if it caused excessive delay or was not free (at least 

in consumer cases).91  These concerns are also addressed in the 2013 Consumer ADR 

directive.  In the U.S., the Court in Atlantic Pipe Co. likewise struck down a mandatory 

mediation order that contained no time limits on the mediation process, recalling the principle 

of “justice delayed is justice denied.”92 The U.S. does appear less sensitive to cost in 

mediation programs;  mediation, like other aspects of civil procedure (especially the discovery 

process) can be costly and except in extreme situations parties will be expected to assume 

such costs.  Thus, in Atlantic Pipe Co., the $900 dollar per hour fee charged by the mediator 

in a large commercial case did not itself make the mandatory mediation order invalid.93 

Perhaps where the cost of mediation clearly outweighed the value of the claim, American 

courts would consider excluding the case from mandatory mediation.94 

A good faith requirement to mandatory mediation would likely run afoul of EU mediation 

law, to the extent good faith means that a party must remain during an entire mediation 

session or participate in multiple mediation sessions.   Paragraph 13 of the preamble of the 

Mediation Directive clearly states that part of the aspect of the voluntariness of mediation is 
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the fact that the parties control the process and can terminate the mediation at any time.95  The 

European Code of Conduct for Mediators takes a similar position.96  Article 9, Section 2 of 

the Consumer ADR directive likewise gives consumers the right to withdraw from an ADR 

process at any time.97  Finally, the ECJ’s decision in Menini stated that a law penalizing a 

consumer for resigning from mediation would violate the consumer’s right of access to the 

court, and therefore would not be consistent with either the Mediation Directive or the 

Consumer ADR Directive.98  In this respect, EU law is consistent with the Texas Court of 

Appeals decision in Decker, but distinct from the other various U.S. jurisdictions in which a 

good faith requirement in mandatory mediation is permitted, particularly those that require an 

ongoing obligation to participate in multiple mediation sessions.99 

National court decisions of EU member states have, however, diverged from the U.S. on the 

basic question of whether a mandatory mediation law, per se, takes away a party’s right of 

access to the courts.  Both the U.K. and Romania take the position that mandatory mediation 

violates this principle.  No U.S. federal or state court has come to this conclusion, and a 

number of such courts have specifically rejected this argument.   

 

V. CONCLUSIONS 

Overall, the general legal approach to mandatory mediation taken in the U.S. is a reasonable 

one, and in many respects does not diverge from the one taken in EU law.  Mandatory 

mediation laws and orders due not per se violate the federal and state constitutional principles 

of due process or right of access to the courts.  This is for the logical reason that mediation 

does not require that the parties reach an agreement, and they are ultimately able to return to 

the court to make a decision on their case.  Of course, specifics aspects of a mandatory 

mediation program may violate due process or other aspects of U.S. state or federal law. This 

is especially the case where mediation is for an indefinite time, includes victims of domestic 

abuse, violates local court rules, and – in some jurisdictions – when a good faith requirement 

is added.  EU mediation law likewise starts from the assumption that mandatory mediation is 
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permissible100, except in specific cases where a party’s right of access to the court is violated. 

The boundaries for when mandatory interferes with this right of access to the court – at least 

in consumer cases - have been expressed by the ECJ in Alassini and Menini. As noted above, 

there are some points of convergence with U.S. law in the area of excessive delay and in 

restrictions on the right to resign from mediation at any point in time.   

Given the similarities for the framework for analyzing the legality of mandatory mediation in 

both the U.S. and EU, the following recommendations may be presented.   

First, it would be useful for the ECJ and EU member states’ national courts to examine legal 

developments on limits to mandatory mediation in the U.S.  Precisely because the framework 

for analysis is so similar (if not always the results of this analysis), and the U.S. has a longer 

history with mandatory mediation, certain unanswered questions about the legality of 

mandatory mediation in the EU may have already been addressed in the U.S.  For example, 

the academic literature, legislation and court decisions in the U.S. exempting cases involving 

domestic abuse from mandatory mediation (under a theory that abused spouses are denied 

their right of access to the court by being forced to submit to an unbalanced mediation 

process) would appear to be very relevant for addressing the same issue in the EU.  Similarly, 

while imposing a good faith requirement in mandatory mediation that restricted a right to 

resign from mediation at any time would violate EU law (especially as applied to consumers), 

U.S. doctrine in this area still might be instructive.  Good faith has also been construed in 

some U.S. jurisdictions as the obligation to prepare for mediation, and perhaps this particular 

concept could be added to EU member states’ mandatory mediation laws without running 

afoul of the right to resign from mediation at any time. 

Second, there also may be some value in emulating the U.S. practice of permitting the various 

states and federal courts to have different rules about and limits upon mandatory mediation.  

As noted throughout, different states and even different courts have quite different standards 

as to the specifics of what is permitted under a given mandatory mediation scheme.  This can 

have very positive results. Local conditions may call for different local rules in order for 

mandatory mediation to be successful.  By using states and federal courts as “laboratories” for 

mandatory mediation, over time innovations and then best practices may emerge, which 

jurisdictions within the U.S. may borrow from each other.  If the U.S. opted for a monolithic, 

unitary standard for the scope of mandatory mediation (even within the federal courts), this 

                                                           
100

 Recognizing, of course, that courts in individual EU member states (the U.K. and Romania) have found that 

mandatory mediation per se violates the right of access to the court. 



 

21 

 

type of innovation never might arise.  Likewise, the EU should continue to allow member 

states significant discretion to determine whether, and in what circumstances, mandatory 

mediation law would deprive parties of their right of access to the courts.  Even more so than 

in the U.S., EU member states have very strong national and local legal traditions. Thus, even 

if Romania takes a position at an extreme end of the spectrum – that any kind of mandatory 

mediation violates Romanians’ constitutional right of access to the court – this should be 

permitted as it may suit local realities.  It is possible mandatory mediation has failed in 

Eastern Europe since in a post-communist environment, people will resist something 

unilaterally imposed upon them from above by the government.101  At the same time, in other 

member states, different and innovative mandatory mediation systems may be developed 

which can be adopted by other, willing states.  

In sum, if the EU does intend to go further on the path of mandatory mediation102, it is 

certainly worthwhile for it to closely examine the U.S. experience, to help define mandatory 

mediation’s limits. 
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1. Setting the Scene 

 

As it is known, the Member States, except Denmark, were under a duty to transpose EU 

Mediation Directive on certain aspects of mediation in civil and commercial matters into their 

national legislation before May 21, 2011. In Italy, the EU Mediation Directive (Directive 

2008/52/EC) was implemented on March 24, 2010, by virtue of the Legislative Decree No 

28/2010 (decreto legislativo No 28/2010)
103. 

Under Italian law a Legislative Decree is issued by the Government upon delegation of the 

Parliament through a law. It has the same value and force of a law issued by the Parliament.  

By means of Article 60 of the Law No 69 of June 18, 2009, the Government was delegated to 

issue within six months a legislation on mediation in civil and commercial matters “without 

precluding access to judicial protection”. 

The Legislative Decree No 28/2010, which is still in force, applies to cross border and 

domestic mediation in civil and commercial matters. Particularly, it applies to mediation 

administered by a qualified mediation body, entered in a register kept by the Italian Ministry 

of Justice. 
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Article 5 of the Legislative Decree No 28/2010, going beyond the binding content of the EU 

Mediation Directive, introduced mandatory mediation for certain types of disputes and, in 

particular, for disputes relating to: 

1) Co-ownership of land 

2) Property rights 

3) Division of assets 

4) Hereditary succession 

5) Family agreements 

6) Leasing loans 

7) Commercial leases 

8) Medical liability 

9) Defamation 

10) Road and boating accidents 

11) Insurance contracts 

12) Banking and financial contracts 

In the aforementioned cases, mediation before a qualified mediation body was a precondition 

for bringing legal proceedings (so called mandatory pre-trial mediation). Without the carrying 

out of pre-trial mediation, a court could not decide on the merit such kind of actions. 

 The goals reached by the Italian Government by introducing mandatory pre-trial mediation 

were two:  

- firstly, the dissemination of mediation as an alternative method of disputes resolution. The 

Government was convinced that mandatory mediation would have accelerated the 

development of mediation practice, asalternative method of disputes resolution104;  

- secondly, the backlog of cases pending before the civil courts. 

The wording of Article 13 of the Legislative Decree No 28 of 2010 confirms that the 

reduction of the inefficiency of the civil judicial system was the second of the objectives 

pursued by the Italian legislator. 

According to Article 13 of the Legislative Decree No 28 of 2010: 
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“Where the order made in the judgment concluding the proceedings 

corresponds entirely to the content of the proposal made by the mediator,the 

court shall disallow recovery of the costs incurred by the successful party who 

has rejected the proposal, in respect of the period following the drawing up of 

the proposal, and order that party to reimburse the costs incurred by the 

unsuccessful party in respect of that period and also to pay to the State 

Treasury a further sum equal to the single payment”. 

 

In practice, however, the introduction of mandatory mediation for certain types of disputes 

was criticized by Italian lawyers105 – even if most mediators were lawyers106 – who maybe 

were feeling that, among other things, mediation could have been a way of avoiding paying 

lawyers' fees107. The criticism culminated in the lawyers’ national strike of March 16-21, 

2011 called by the OUA (organismo unitario dell’avvocatura). 

 

 

 

 

 

2. The Judgment of the Italian Constitutional Court of October 24, 2012, No 272 

 

In 2011-2012 some civil courts (inter alia: Tribunal of Turin, Tribunal of Genoa, Justice of 

peace of Parma, etc.) and the Regional Administrative Tribunal of Rome referred to the 

Italian Constitutional Court the question of the constitutionality of mandatory mediation108.  

                                                           
105

 It must be noted that, according to Article 4 of the Legislative decree No 28 of 2010 lawyers had (and 

already have) a strict duty to inform clients, before the commencement of a judicial proceeding and in writing:  

a) About the possibility of using a mediation procedure and related tax advantages:  

b) About the cases in which, according to Article 5 of the Legislative Decree, mandatory mediation is a 

precondition for bringing legal proceedings. In the event of violation, the mandate between lawyers and client 

shall be declared void. 
106

Matteucci G., Mandatory Mediation, the Italian Experience, Revista Eletrônica de Direito Processual, Volume 

16, 2015, 189-210, 198. 
107

 In addition, as reported by Matteucci G. (pages 198-199) “Many of them […] pointed out the low quality of 

the service offered by many mediation bodies; some invoked the constitutional right to defence in a trial”. 
108

 In the same period, as known, the Justice of peace of Mercato San Severino referred a preliminary ruling to 

the CJEU concerning the interpretation of the EU Mediation Directive. The Justice of peace of Mercato San 

Severino asked  whether mandatory pre-trial mediation was consistent with the EU Mediation Directive (which 

did not oblige Member State to introduce mandatory mediation), with Articles 6 and 13 of the European 

Convention for Protection of Human Rights and, finally, with Article 47 of the Charter of Fundamental Rights of 

the EU, i.e. with the general European Law principle of effective judicial protection. After the Judgment of our 



 

25 

 

The Constitutional Court was requested to rule over the consistency of mandatory pre-trial 

mediation with Article 24 (right to a fair trial before a court), as it would temporarily impede 

access to justice, and with Articles 76 and 77 (exercise of legislative power by the 

Government by means of delegation of the Parliament). 

By a judgment delivered on October, 24 2012 the Italian Constitutional Court declared 

mandatory pre-trial mediation — as provided by Article 5 of Legislative Decree No 28 of 

2010 — unconstitutional with reference to Articles 76 and 77 of the Italian Constitution.  

The Constitutional Court’s statement of illegitimacy was grounded on the lack of legislative 

power of the Italian Governmentfor introducing, through article 5 of the Legislative Decree 

No 28 of 2010, mandatory mediation for some specific disputes109. The Italian Government 

went beyond the guiding principles listed in Article 60 of the Law No 69 of 2009 (so called 

“Delegation law”), which did not explicitly refer to mandatory pre-trial mediation: as said, the 

Government was merely delegated to issue a legislation on mediation in civil and commercial 

matters “without precluding access to judicial protection”. 

This was enough to dispose of the case.  

Consequently there was no longer a need of examining the question with reference to Article 

24 of the Italian Constitution. 

 

3. Mandatory Pre-trial Mediation Reloaded by way of Law Decree No 69 of 2013 

 

Due to the fact that mandatory mediation was not declared inconsistent with Article 24 of the 

Italian Constitution (= with the fundamental right to a fair trial before a Court), since 

September 20, 2013 mandatory pre-trial mediation has been reintroduced, this time by way of 

a Law Decree (more precisely: by way of Article 84 of Law Decree No 69 of 2013110 

transposed into and emended by the Law of August 9, 2013, No 98)111.  

The new provision is applicable for 4 years starting from the date of its entry into force. 

According to Article 5, paras 1-bis – 2 bis of Legislative Decree No 28 of 2010, as emended 

by the Law No 69 of 2013: 

                                                                                                                                                                                     

Italian Constitutional court, the CJEU (Judgment of June 27, 2013, Case C-492/11, Di Donna, 

ECLI:EU:C:2013:428) dismissed the question because there was no longer any need to answer. 
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 This was, probably, the easiest way of remedying the situation. 
110

 According to Article 77 of the Italian Constitution, a law decree, unlike a legislative decree, a is a decree 

issued by the Government under exceptional circumstances of necessity and urgency. It has the force of law, 

but it loses its effects if it is not transposed into law by the Parliament within sixty days of its publication into 

the Official Gazette of the Italian Republic (“Gazzetta ufficiale”). 
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 Cf. De Luca A., Mediation in Italy: Feature and Trends, in Esplugues C., Maquis L. (Edited by), New 
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Those who intend to bring legal proceedings112 concerning a dispute over co-

ownership of land, property rights, division of assets, hereditary succession, 

family agreements, leasing loans, commercial leases, medical liability, 

defamation by press or by any other media, insurance113, banking and financial 

agreements, are required, as preliminary step, to use pre-trial mediation with 

the assistance of a lawyer (....) Conducting of pre-trial mediation is a 

precondition for bringing legal proceedings. These provisions will be effective 

for 4 years starting from the date of their entry into force. Failure to comply 

with mandatory mediation shall be raised by the defendant or by the court on 

its own motion, no later than at the first hearing. Should the parties fail to seek 

pre-trial mediation and start legal proceeding, the court must invite them to 

proceed with pre-trial mediation and granting them a period of 15 days within 

which to submit  the request for mediation. 

2. A court, even if an appellate court, after having considered the nature of the 

case, the nature of the proceedings, the phase of the process and the behaviour 

of the parties, shall also order out-of-court mediation irrespective of the subject 

matter. In this event, the carrying out of mediation becomes a precondition for 

continuing legal proceedings. 

2 bis.In cases in which mediation is a precondition for bringing legal 

proceedings, such condition is satisfied where the initial meeting with the 

mediator ends without an agreement. 

 

Mandatory pre-trial mediation was reintroduced but only for four years, until September 19, 

2017. 

Pre-trial mediation remains compulsory in a listed category of disputes.  

The list has been narrowed. In particular, cases concerning vehicle and boat accidents were 

excluded because insurance companies – which are, in Italy, under a duty to participate in the 
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judicial proceedings involving the insured – used to fail to participate in the mandatory 

mediation proceedings114. 

At the present time, a mediation proceeding cannot last more than three months starting from 

the date of submission of the mediation request to a qualified mediation body. 

The Italian legislator, mindful of the reason behind the lawyers ‘national strike of 2011, to 

gain the favour of bar associations has also established that legal assistance is mandatory in 

compulsory pre-trial mediation115. Parties in economic difficulties are entitled to legal aid116.  

Finally, the costs to be paid by the parties in case no agreement will be reached after the first 

mediation meeting have been reduced by the Law No 98 of 2013: according to Article 5, para 

3, of Legislative Decree No 28 of 2010, as emended by the Law No 98 of 2013, the first 

“informative meeting” is free of charge. 

However, registration fees must be paid pursuant to Article 16 of the Ministerial Decree No 

180 of 2010. Registration fees depends on the value of the claim: the amount is 40 € plus 

VAT for cases up to € 250,000 and 80 € plus VAT for cases from €250,000. They must be 

paid by each party, even if, after the first meeting, no agreement will be reached and even if 

the parties don’t agree in going further with mediation. The initiating party has to pay the 

registration fees when submitting the application, whereas the counterparty has to pay them 

when accepting to participate at the first mediation meeting117. 
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 However, according to Article 3 of the Law No 162 of November 10, 2014, disputes related to compensation 

for damages caused by motor vehicles and vessels are subjected to mandatory assisted negotiation with the 

help of a lawyer. The mandatory assisted negotiation is a precondition for bringing legal proceedings. 
115

 In addition, the Law No 98 of 2013 has established that:  

i) All lawyers enrolled with the Italian local bar associations are mediator as of right, without the need of a 

specific initial and continuing training;  

ii) The reached agreement, if signed by the parties and their lawyers, shall be automatically enforced, without 

the need of an exequatur by a court. 
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According to the data provided by the Italian Ministry of Justice, in the period from January 2013 to June 
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 With the judgment No 1351 rendered on January 23 of 2015, the Regional Administrative Tribunal of Rome 

(Tribunale amministrativo regionale del Lazio) declared Article 17 inconsistent with Article 5, para 3, of the 

Legislative Decree No 28 of 2010 as emended by the law No 69 of 2013. In the Tribunal’s view parties cannot 

be obliged to pay registration fees even if, after the first informative meeting, they decide not to continue with 

the mediation procedure. 

However, the Judgment of the Regional Administrative Tribunal was reversed by the Italian Supreme 

Administrative Court (Consiglio di Stato), on November 17, 2015. Registration fees must be paid due to the 

service offered by the mediation body. 



 

 

4. The Current Status of Mandatory Mediation according to the Official Statistics released by 

the Italian Ministry of Justice (updated to March 2016)

 

According to the statistics provided by the Italian Ministry of Justice

179587 new incoming mediations. In 2015 the number increased to 196247. In the first 

quarter of 2016 the number of t

Figure 1- Incoming Mediations 

 

Of the total mediation cases of 2014

were court referred mediations (which also become mandatory for continuing the 

proceeding) (Figure 2). 
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The Current Status of Mandatory Mediation according to the Official Statistics released by 

an Ministry of Justice (updated to March 2016) 

According to the statistics provided by the Italian Ministry of Justice118, in 2014 Italy had 

179587 new incoming mediations. In 2015 the number increased to 196247. In the first 

quarter of 2016 the number of the new incoming mediations was equal to 52763 (Figure 1).

Of the total mediation cases of 2014-2015, 81,6% were mandatory mediations and 9,7 % 

were court referred mediations (which also become mandatory for continuing the 
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Figure 2- Categories of Mediation 

 

The annual percentage rate of mandatory mediation remains constant and conspicuous, 

while the number of court referred mediations

This means that courts appreciates mediati

litigation for certain types of cases.

In comparing settlement rates between mandatory and voluntary mediation (Figure 3), as 

predictable, the percentage of agreements reached in the course of mandatory media

processes (43%) is lower – but not so much lower 

in mediation on a voluntary basis (62%). It is plausible that willing participants to mediation 

are more amenable to reach an agreement

In the light of the results of the statistics provided by the Italian Ministry of Justice, 

evidently court referred mediation is also perceived as an imposition by parties, since it has 

the lowest percentage of reached agreements (31%)
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The annual percentage rate of mandatory mediation remains constant and conspicuous, 

the number of court referred mediations is increasing.  

This means that courts appreciates mediation as an effective and affordable

for certain types of cases. 

In comparing settlement rates between mandatory and voluntary mediation (Figure 3), as 

predictable, the percentage of agreements reached in the course of mandatory media

but not so much lower – than the number of agreements reached 

in mediation on a voluntary basis (62%). It is plausible that willing participants to mediation 

are more amenable to reach an agreement119. 

results of the statistics provided by the Italian Ministry of Justice, 

evidently court referred mediation is also perceived as an imposition by parties, since it has 

the lowest percentage of reached agreements (31%)120. 

                   

., Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs, and Gendered Parties, 

Cambridge University Press, 2009, 65 and seq. 

Mandatory Mediation: An Oxymoron? Examining the Feasibility of Implementing a 

mandated mediation program, in Cardozo J. of Conflict Resolution, vol. 11, 2010, 479

“parties could easily associate coercion from the judge with a reduction in the level of autonomy that they may 

 

The annual percentage rate of mandatory mediation remains constant and conspicuous, 

on as an effective and affordable complement to 

In comparing settlement rates between mandatory and voluntary mediation (Figure 3), as 

predictable, the percentage of agreements reached in the course of mandatory mediation 

than the number of agreements reached 

in mediation on a voluntary basis (62%). It is plausible that willing participants to mediation 

results of the statistics provided by the Italian Ministry of Justice, 

evidently court referred mediation is also perceived as an imposition by parties, since it has 

., Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs, and Gendered Parties, 

Mediation: An Oxymoron? Examining the Feasibility of Implementing a 

mandated mediation program, in Cardozo J. of Conflict Resolution, vol. 11, 2010, 479-509, at 487-488 

evel of autonomy that they may 



 

 

Figure 3-Success Rate of Mediation 

 

 

 

It is also interesting to note that, even if legal representation by a lawyer is compulsory only 

for mandatory mediation, the statistics show that in voluntary mediation, 62 % of total 

parties promoting mediation and 83 % of total counterparties are 

(Figure 4). 

                                                                                

exercise within the mediation process” and, at 491 “if the courts, in determining whether the parties have 

complied with the order to mediate, examine their conduct within the mediation session, the parties may feel 

that their communications in mediation are unde

voluntariness in the entire process”.
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It is also interesting to note that, even if legal representation by a lawyer is compulsory only 

for mandatory mediation, the statistics show that in voluntary mediation, 62 % of total 

parties promoting mediation and 83 % of total counterparties are assisted by a lawyer 
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voluntariness in the entire process”. 
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Figure 4- Lawyer’s assistance in voluntary mediation

 

Finally, during the course of the last 4 years the timing of mediation has increased 

However, timing is not crucial for the success of mediation. The most 

parties is to reach a satisfactory solution for
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Lawyer’s assistance in voluntary mediation 

Finally, during the course of the last 4 years the timing of mediation has increased 

timing is not crucial for the success of mediation. The most important factor for 

a satisfactory solution for both sides. 

 

Finally, during the course of the last 4 years the timing of mediation has increased (Figure 5). 

important factor for 



 

 

 

Figure 5-Days in Mediation 

 

 

5. Concluding Remarks 

 

In Italy, mandatory mediation is currently a temporary expedient, useful to promote 

mediation, since the rates of voluntary usage of mediation, in the past years, have been low.

Where the parties’ reticence towards mediation is due to unfamiliarity with or ignorance of 

the process, compulsory mediation may be a useful instrument in helping them to overcome 

their prejudices or lack of understanding, giving them the opportunity to experience the 

benefits of mediation. It is a sort of cultural activity in order to promote ADR methods.

When trust in mediation will be built, mandatory mediation shall give way to voluntary 

mediation. 

Has that time come in Italy?  

Developments over the past months show that hostility towards pre

mediation has not ceased. 
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So much so that, on January 28, 2016, the Tribunal of Verona requested a preliminary ruling 

to the CJEU (case C-75/16). The two questions referred involve the relationship between 

mandatory mediation pursuant Article 5 of Legislative Decree No 28 of 2010 and ADR for 

consumers listed in Article 141, paragraph 4, of the Italian Consumer Code. 

The case pending before the Tribunal of Verona is a dispute between two consumers (Menini 

and Rampanelli) and a financial institution (Banco Popolare) concerning an agreement to 

open a bank account secured by mortgage in favour of the bank.  

The Tribunal of Verona identified an overlapping between the scope of Article 5, para 1-bis 

of the Legislative Decree No 28 of 2010 and that of Article 141, paragraph 4, of the Italian 

Consumer Code, amended by the Legislative Decree of August 6, 2015 No 130, which has 

implemented the Directive 2013/11 on Alternative Dispute Resolution for consumer disputes. 

On one hand the dispute, since it deals with banking agreements, is subject to pre- trial 

mandatory mediation, so the Tribunal would have to grant the parties a period of 15 days 

within which to submit the request for mediation. 

On the other hand the dispute, since it involves two consumers, falls within the scope of 

Article 141 of the Italian Consumer code, according to which consumers or professionals may 

start out-of-court procedures for the resolution of consumer disputes, without the need of a 

lawyer. 

The tribunal of Verona asked the CJEU to clarify the relationship between the two out-of-

Court procedures. 

In particular, due to the fact that Article 141, para 4, of the Italian Consumer Code states that 

Article 141 is applicable without prejudice to the provisions set out in Article 5, para 1-bis of 

the Legislative Decree No 28 of 2010, the Tribunal asked if Italy is allowed to provide 

mandatory mediation for consumer disputes, especially considering that, according to Article 

8 of the Directive 2013/11 the consumer must have the possibility of withdrawing from the 

procedure at any stage, if dissatisfied with the performance or the operation of the procedure. 

The decision lies, once again, with the CJEU. 

 

The system of collective bargaining in Finland and the role of mandatory mediation 

Marjo Ylhäinen, Senior lecturer, University of Eastern Finland, Law School 
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This paper focuses on evaluating on a general and legislative level the Finnish system of 

collective bargaining and the mandatory mediation as part of it. At the end of the paper a 

glance at the possible future of mandatory mediation will also be taken. 

The paper is divided in four sections. First there is a description of the legal framework of the 

collective bargaining in Finland. Secondly, the Finnish system of collective labour law and its 

historical development will be described. The legal, sociological and political framework of 

collective bargaining modifies the surroundings where the mandatory mediation takes place. 

Thirdly, the legal regulation on mandatory mediation and the role of national conciliator in 

labour disputes will be described. And finally, some notions on mandatory mediation will be 

made together with some remarks on recent Finnish debates over the role of collective 

bargaining and the functioning of the system of industrial relations especially regarding to 

industrial action, especially striking. An overall view on the practical functioning of the 

mandatory mediation seems to suggest that it has been successful at least if success is 

measured by the decreasing numbers of lawful industrial action.   

The legal framework of collective bargaining in Finland 

The systems of collective bargaining differ within Europe, albeit the common background in 

international treaties. The Finnish system has been described as being similar to the systems 

of collective bargaining in other Nordic countries; Sweden, Denmark and Norway. Nordic 

countries have typically represented the tripartite model and a stable organizational structure. 

The general regulation of labour market through collective agreements has been typical for 

Nordic countries.121  This North European system also called as the Nordic model is not 

totally uniform, and albeit the common features on general level, every country still has its 

own unique characteristics in the collective bargaining system and collective labour law.122 

The development of collective labour law in Finland occurred later than in Sweden and 

especially later than in Denmark.123 Both the Danish and the Swedish systems took their first 

steps in the beginning of the 20th century. A starting point for the Finnish development was 
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the so called engagement of January which took place right before the war in 1940. In this 

occasion the employers’ confederation acknowledged the unions and their central 

organization as proper parties of collective bargaining.  This declaration was accompanied by 

an agreement on general aims of collective bargaining between the employers’ confederation 

and the main central organization of employees.124 It was only then that the social and 

political climate was ripe for a collective bargaining system to develop even if the first 

Collective Agreement Act had been enacted already in 1924. However, during the 2nd world 

war the state took over the control of the labour market and the role and significance of 

collective agreements began to increase only after the war had ended. 

Today the legal framework of collective bargaining consists of acts regulating the collective 

agreement both in the private and in the public sector, and of the Act of Solving Industrial 

Disputes where mandatory mediation is regulated. The Act on the Labour court, regulating the 

functions and the proceeding of this special court for disputes over collective agreements, is 

also one part of the legal framework of collective bargaining. In the Finnish legal system, the 

Act on Co-operation within Finnish and Community-wide Groups of Undertakings, that 

reflects the ideas of European Union legislation namely hearing and consultation of 

employees in labour and different kind of company matters, comprises a parallel system of 

negotiations on the company level. These two systems, the one based on collective 

agreements and the other of company level negotiations and agreements, are partly 

overlapping, especially in practice. As for the generally binding effect of the collective 

agreements is regulated in the Employment Contracts Act.   

The Collective Agreement Act (436/1946) that is now valid was enacted in 1946 and there 

have been only minor revisions ever since. In the Collective Agreement Act the prerequisites 

of collective agreements as well as the legal effects of the collective agreement are regulated. 

Consequently, the form of a collective agreement, the parties of a collective agreement and 

the rights and responsibilities of the contracting parties as well as their members are regulated 

in this act. The Collective Agreement Act is applicable to all collective agreements 

concerning the conditions to be complied with in contracts of employment. The Labour Court 

has played a major role in developing the jurisprudence around the Collective Agreement 

Acts and the interpretation of collective agreements.  
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In 1970, also public officials were given the right to bargain collectively on the conditions of 

their office. This is regulated in two acts, one for the municipal sector and the other for the 

state authorities.125 There are minor disparities in the substantial scope of collective 

agreements for employment and for public servants. There are also limitations of industrial 

action in the public sector and other measures of industrial action than strikes and lock-outs 

are prohibited.126 

The legal framework of collective bargaining is supplemented with the Act on the Labour 

Court (646/1974). According to paragraph 1 of the Act, the Labour Court is a special court, 

that hears and resolves civil cases concerning employees' collective agreements and public 

service collective agreements, as well as civil cases deriving from the Collective Agreements 

Act in so far as the cases concern the validity, currency, content or scope of employees' or 

public service collective agreements or the correct interpretation of a particular stipulation in 

such an agreement.  

The Labour Court has tripartite constitution. The president, the Labour Court Councilor, who 

function as full-time chairmen, and two other members have to be appointed from among 

persons who cannot be considered to represent employer or employee interests. Eight of the 

other members must be familiar with employment matters and four of these members are 

appointed on the recommendation of the most representative central organizations of 

employers' associations and four on the recommendation of the most representative central 

organizations of the trade unions of salaried and wage-earning employees. In addition four 

other members must be familiar with matters related to public officials' employment relations. 

Two of these members are appointed on the recommendation of the authorities representing 

employers’ side and two on the recommendation of the most representative central 

organizations of the trade unions of state.127 

Finally, there is the Act of Solving Industrial Disputes (1962) that regulates the resolution of 

industrial disputes. The provisions on mandatory mediation compose the most important 

means here. The mandatory mediation functions both as a tool for preventing industrial action 

as well as a remedy for minimizing the duration of industrial action. The central element for 
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mediation is the position and role of national conciliator. The parties of the conflict are 

obliged to take part in the negotiations lead by national conciliator.  

The Finnish legal regulation on collective agreements and the organization of negotiations 

and industrial relations exemplifies one feature of the idea of the autonomy of collective 

agreements; the relative independence of labour market organizations in relation to state 

authorities.128  The collective labour law is a remotely regulated area in the Finnish labour 

law. Therefore, the field of collective labour law is relatively autonomous, while the practices 

and procedures of collective bargaining have been widely shaped by the parties themselves 

and by the legal praxis of the Labour Court. On the whole, this legal framework reflects the 

idea of the autonomy of collective agreements in several ways. In this context, mandatory 

mediation is in accordance with the idea of autonomy.   

 

The historical development of collective bargaining system 

The historical construction of the Finnish labour market system has guaranteed a relatively 

stable system for collective bargaining.129 With a few exceptions, since the end of the 60s the 

collective bargaining has been part of the tripartite negotiations between the central industrial 

organizations on both employers and employees side and the state. The level of wage 

increase, other conditions of employment as well as tax-regulation and social benefits have 

been on the agenda. For the most part these negotiations have resulted exhaustive income and 

social policy agreements. These tripartite negotiations and the income-social policy 

agreements have widely shaped and constructed the Finnish welfare society model.130 

This system has also contributed to the way the collective agreements are made. Although the 

income and social policy agreement made between the central industrial organizations and the 

state is not legally binding the parties that conclude the actual collective agreements, it has 

been common, that the members of the central industrial organizations on different industrial 

branches agree about wages and other conditions of employment in accordance with the 

income and social policy agreement. This has influenced also to the willingness to take 

industrial action. Industrial action or a threat of industrial action has been quite rear whilst 
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negotiating a new collective agreement in the shadow of the income and social policy 

agreement. 

 

The role of mandatory mediation and the national conciliator 

The purpose of the Act on Mediation in Industrial disputes is to promote the functioning of 

the labour market and to provide mediation in labour disputes between employers and 

workers or civil servants. The role and mandate of the national conciliator aims to minimize 

the negative consequences of disputes and especially the negative consequences of industrial 

action. The national conciliator is nominated for a period of five years. In addition, there shall 

be a sufficient number of part-time conciliators. The part-time conciliators act independently 

on a labour dispute if that is needed.  It is also possible to nominate a board for mediation in 

grievous disputes for a particular conciliation duty.131 

The division of jurisdiction and competence between the Labour Court on the other hand and 

the national conciliator on the other, is of importance here. The Labour Court is granted the 

exclusive competence over matters of litigation of collective agreements, but its jurisdictional 

power covers only the time of valid collective agreement.132 The mandate of the national 

conciliator on the other hand, covers the period when there is no collective agreement in force 

on the industrial branch in question. Therefore the mandate of the national conciliator covers 

the time when there is no obligation for industrial peace.  

The time between the collective agreements, that is the time of negotiations for the future 

collective agreement after the expiring of the previous one, is the time when a lawful 

industrial action can be taken. The prerequisites of a lawful industrial action are regulated in 

the Act on Mediation in Industrial disputes. These prerequisites includes mandatory 

mediation.  The time between the collective agreements, is therefore the time when the 

possible conflicts of interests might lead to industrial action in order to pressure the other 

party. These disputes consider interest conflict; disputes on the conditions of work.133 

The act obliges that if the industrial organization, whether on the employers’ or employees’ 

side, wants to speed up the negotiations or put pressure in order to achieve its aims by 
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entering to strike or lock-out, it has to give a written notice 14 days prior to the planned action 

at the latest. The notice also has to include all information of the planned action regarding its 

width, length etc.134 The aim of the obligation to make notice in advance is to facilitate 

conciliators’ possibilities to achieve a peaceful solution of the conflict. In order to take lawful 

industrial action, this notice has to be made in time. If the planned industrial action threatens 

the important or vital functions of society, the national conciliator has the right to ask the 

ministry of economic affairs and employment to postpone the planned action for a further 14 

days period at the most.135 The obligation to give notice doesn’t concern political strikes nor 

sympathy strikes.136 

The notice commences the mandatory mediation led by a conciliator. It also obliges the 

national conciliator to take necessary action in order to promote a peaceful solution of the 

conflict. In addition, regardless of the notice, the national conciliator must act on any difficult 

negotiations that might constitute a threat of industrial action or that are otherwise severe in 

the sense that it might threaten the functioning of society.  

The national conciliator has the duty to find out as thoroughly as possible what the exact 

conflicting interests of the parties in question are in order to promote a peaceful solution of 

the conflict. Parties on the other hand are obliged to participate in the negotiations. They also 

have the duty to give the conciliator all relevant information of the questions concerning the 

dispute. However, neglecting these obligations is not sanctioned. After negotiating with the 

parties the conciliator may make a proposal for settlement in such cases where she assesses 

that there is an actual possibility of reconciliation. 

 

 

Future perspectives 

As already mentioned above, the system of mandatory mediation has functioned quite 

successfully.137   This is reflected in the discussions and disputes around industrial action. The 

obligation for industrial peace, the period where there is a collective agreement, is a much 

more disputed matter. The interpretations of violations on industrial peace falls under the 
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jurisdiction of the Labour Court. The Labour Court in Finland has the sole competence 

regarding the violations of collective agreements including industrial peace. In the legal 

practice of Labour Court the obligation for industrial peace has been strictly interpreted. 

These violations of industrial peace, illegal strikes are, at least from employers’ point of view, 

one of the main problems of labour market functioning.  There have been demands for more 

effective reimbursements by employers’ organizations as well as demands for a better 

functioning framework on consultation and negotiation at the local level.   

There is one more remark that I would like to make here. In practice the connection between 

the income-social policy agreements (or other types of prevalent agreements)138 tend to have 

an effect on the level of collective agreements. It also has an effect on parties’ willingness to 

conclude a collective agreement. However, Finland is now facing the time where the familiar 

way to organize the negotiation between industrial parties is about to change. The central 

organization for the employers has announced that it is not willing to conclude income and 

social policy type of central agreements in the future.139 

The number of industrial disputes that have required mediation by the national conciliator has 

been modest during the last 15 years. However the year 2010 was an exception with over 60 

disputes that required mediation.140 Although there hasn’t been a systematic analysis on the 

reasons, one of the reasons might have been the lack of the central agreement on that 

negotiation round. Therefore it can be argued that the well-functioning system of mandatory 

mediation is attached to the way that the industrial system is organized as a whole.   

Mihai Alin Cărăbaş 

Babes-Balyai University 
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Short History 

This paper aims at synthesizing the evolution of the institution of mediation in Romania, from 

the first post-revolution appearances of the concept, through the forms of its regulation at the 

legislative level and analyzing the current situation of the efficiency and results obtained by 

resorting to the alternative conflict resolution, especially from a practical perspective. 

Along with the attempt to reform the entire law (and not only) after 1989, not too long after 

this moment, in 1996, the issue of mediation was officially raised for discussion as an 

alternative to solve disputes. This initiative belonged to the Foundation for Democratic 

Changes with the support of the Canadian International Institute of Applied Negotiation, the 

Canadian Embassy in Bucharest, Association of Universities and Colleges from Canada and 

the European Union Delegation in Bucharest by the PHARE Democracy Programme.  

The first project promoting the institution of mediation was called ”Developing a Specific 

Model of Mediation and of Solving Conflicts in Romania”, and its declared aim was to 

conceive a model for the constructive management of conflicts through the involvement of a 

neutral impartial third party, considering the cultural specificity of Romania. 

In a society which had just departed from authoritarian socialism and where the way of 

solving conflicts still involved street violence, the steps taken by the promoters of mediation 

could not have had a great impact, especially due to the fact that mediation was a totally 

unknown concept for the population and to the lack of predictability of the effects and 

usefulness of mediation within the society at that moment. 

Still, thanks to increasing public support, in 2000, at a national level, the Occupational 

Standard of the Mediator is adopted by the Council for Occupational Standards together with 

the Foundation for Democratic Changes, the entity which was first to do so. 

The legal embodiment of the institution of mediation occurred at first in the field of labour 

law, where Law 168/1999 on solving labour conflicts stipulated mediation as a means of 

settling conflicts of interests. Later, in 2003,  the concept was added to the field of combating 

discrimination, where the legislation stipulated that the elimination of all sorts of 

discrimination can be done by mediation. 
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2003 witnessed a new local promoter of mediation with external support, when the Pilot 

Mediation Center is founded in Craiova, at the initiative of the Ministry of Justice and of the 

courts of law in Craiova, with the financial support of the American Embassy in Bucharest. 

Before adopting the law of mediation, the concept had been used before in the field of family 

law (legislation on fighting against domestic violence), and mediation was included in the 

specific activities of a lawyer’s practice, where Law 51/1995 for the organization and practice 

of the lawyer’s profession stipulated the possibility to perform mediation activities. 

2006 is the starting point from which we can actually talk about the institution of mediation in 

Romanian legislation, which is legally recognized and has general applicability, through the 

adoption of Law 192/2006 on mediation and the organization of the profession of mediator. 

Given that prior to the adoption of this law, alternative means of solving disputes had been 

used on a small scale, afterwards it was assumed that the establishment of a regulatory 

framework would enable mediation to significantly increase in popularity, becoming a 

genuine way to solve conflicts, which parties would be using extensively, instead of legal 

actions in courts. 

However, the result was not as it had been anticipated and mediation remained an alternative 

rarely used by litigants. As a result, this led to multiple attempts to reform the institution. 

Thus, a decade of applying Law 192/2006 brought along more than one change every year, as 

from 2006 to 2016 the law underwent more than 13 changes, two of them being determined 

by constitutionality conflicts. 

 

Mandatory procedure 

In the attempt to popularize and optimize the institution of mediation, inter alia, it was tried to 

recommend solving the litigation by means of mediation, through the courts of law, but the 

actual means of providing information on the advantages of mediation took the form, in the 

earlier stage, of a text that was barely noticeable on the subpoenas issued by the courts of law. 
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A subpoena issued by a court of law on 25
th

 November 2011 

“As per art. 6 of Law no. 192/2006, we remind you that you can solve the conflict amiably, 

using less time, cost and energy than the regular trial before a judge, in confidential 

conditions. Mediation is possible in civil, commercial, family and labour cases. It is also 

possible in criminal cases regarding crimes that can be investigated upon the previous 

complaint of the prejudiced party, and for the other crimes only in terms of civil claims of the 

civil party against the defendant. Especially in civil cases involving minor children, mediation 

is beneficial for the minors and for their relations to both parents, hence we recommend you 

to use a mediator. In order to find a mediator, visit www.cmediere.ro .” 
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Later, due to the same underwhelming results regarding the percentage of litigation solved by 

mediation, the legislation in question underwent new modifications. Thus, in 2012 Law no. 

115/2012 and OUG 90/2012 change the form of the Law of mediation and the information 

session on mediation becomes mandatory (as of 13th of February 2013).  After the changes, 

the law provided: 

Unless the law provides otherwise, the parties, natural or legal persons, shall be bound by the 

obligation to attend the information session on advantages of mediation, including, if 

necessary, after the onset of a trial before the competent courts, in order to settle this way the 

conflicts on civil, family, criminal matters, as well as on other matters, under the terms 

provided by law.  

The proof of attending the information session on advantages of mediation shall be given by 

an informative certificate issued by the mediator that has made the information. If one of the 

parties expresses in writing the refusal to attend the information session, does not respond to 

the invitation provided in Article 43 (1) or does not appear on the date set for the information 

session, a minute shall be prepared, which shall be enclosed to the court file.  

The court shall dismiss the request for summons as inadmissible in case the applicant does 

not meet his obligation to attend the information session on advantages of mediation, prior to 

filing the request for summons, or after the onset of the trial by the time limit set by the court 

for this purpose, for disputes arisen on matters provided in Article 60^1 (1) a) - f). 

As the mandatory mediation procedure was introduced, the results appeared immediately, but 

in the long run, they were, once again, not as expected. 

Thus, the first effect of the legislative modifications was the exponential growth of the 

number of certified mediators and of trainers in this field. Taking advantage of this obligation 

stipulated by the law, mediators foresaw a nearly certain bright future in this profession. 

However, their interest decreased once they realized that the information session would be 

free of charge. 

However, shortly thereafter, the information session on the advantages of mediation (where 

the parties were supposed to weigh the action before the court and the resolution of the 

dispute through mediation), turned into a mere formality necessary in order to obtain the 

certificate needed prior to filing the request for summons before the courts of general 
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jurisdiction. Most of the times the “information session” was actually the applying of a 

signature by the participant in the session on a previously prepared document which was not 

according to their will. 

Considering the procedures described above, the positive effects of mediation did not yet take 

place, as there was no decrease of the number of cases taken before the court, nor a significant 

increase of the number of cases in litigation resolved outside the court. 

The causes of these conclusions were multiple, starting with the means of regulating the 

mandatory procedure of information, the reluctant participants, the lack of public information 

and continuing with the low quality of professional training of mediators, or with the 

opposition of lawyers who considered mediators as possible competitors. The existing 

regulations did not stipulate anything on the participation of the future defendant in the 

information session or the joined participation of both parties, but merely the obligation of the 

plaintiff to prove he or she had invited the other party, thus contributing to a form with no 

substance. In terms of the professional training of mediators, numerous entities became 

trainers in this field, as the simple payment of the fee of a training course (from 300 to 1000 

EUR) and the participation in a second-rate testing mechanism were sufficient for entering the 

profession. 

It was only a step to go from here to characterizing the mandatory procedure as an obstacle to 

the access to justice and the next step was the admission of the exceptions of 

unconstitutionality that were raised in this matter. 

Hence, the hardest blow to mediation in Romania was Decision number 266/2014 of the 

Constitutional Court which concluded that the obligation of the parties to participate to the 

meetings for information about mediation advantages was considered an abuse, a limitation 

of the freedom to justice, because no one can impose to the parties the way in which they 

should solve their conflict. The sanction to dismiss the request of the complainant was seen 

not only as a limitation of the access to justice but as an interdiction. 

From this moment on, the institution of mediation enters a new obscure period, in which it 

suffers from lack of popularity, as public information on mediation is totally lacking and it is 

very often used merely formally, for the effects stipulated by the law. 
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� Example: The law provides that if a trial that is started is ended by 

means of mediation, the court shall, at the request of the party, refund 

the judicial stamp duty, except for the cases where the conflict settled 

by mediation is related to the transfer of ownership, the establishment 

of another right in rem on immovable property, partition and 

inheritance case. The parties that agree to a transaction will always go 

to a mediator in order to fulfill an agreement (besides going to a notary 

public), even if the mediator has no contribution and they are settled 

before, in order to recover judicial stamp duty. 

 

 

 

 

 

 

 

 

 

 

 

 

 

“As for the amounts paid by the company S.C. __________ S.R.L. as judicial tax for the civil 

files mentioned above, the company will be entitled to a refund  as per art. 63 par. 2 of Law 

no. 192/2006 on mediation and the organization of the profession of mediator.” 

 Mediation Agreement 
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Red: As it concerns the stamp duty the parties ”...” paid, they have the right to recover them  

as art. 63 (2) from Law 192/2006 regarding mediation and the mediator profession, provides. 

 

Mediation in numbers 

 

 

In terms of the number of certified mediators, we can notice the fact that since the obligatory 

procedure of an information session on mediation was declared unconstitutional and the 

legislation was modified accordingly, the number of mediators decreased and the number of 

those suspended from the profession increased significantly. Moreover, what we cannot notice 

from the presented figures is the fact that, although a lot of mediators still exist, their activity 

is nearly nonexistent. As we can observe in the Mediation Agreement exemplified above, the 

experienced mediator – lawyer who concluded that document was preparing his second 

(formal) mediation agreement during that year. 

Although the official statistics for the last years are long awaited, by 2014 the situation of 

mediation at a national level was the following141: 

2010 – 258 mediations in court 

2011 – 1.525 mediations in court and 2 mediations in criminal matters 
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2012 – 1.728 mediations in court and one in criminal matters 

2013 – 1.749 mediations in court and 13 in criminal matters 

Although the numbers are rising and a percentage report of the rise could appear as a success, 

the statistic in reality must be viewed from the perspective of the number of cases resolved 

before the court. Thus, if we were to analyze only the year with the greatest number of 

mediations in court, that is 2013, the total number of mediations, 1749 must be compared to 

the number of cases solved in court in Romania, which is 2.408.240 files. The percentage of 

solutions by mediation of the court cases is 0,073%, in the year when the institution of 

mediation was the most efficient. As further comments are not necessary in relation to the 

numbers presented above, we merely provide the Report of the Superior Council of the 

Magistracy on the situation of justice for the year 2013 which stipulates: it is thus noticed that 

the number of cases solved by the courts through the mentioned procedure is superior to the 

previous year (1.728 mediations in civil matters in court and 1 mediation in criminal 

matters), but inconclusive as compared to the occupancy rate of courts of law and of 

prosecutor’s offices. 

Without an official report of the number of mediations, both in court and prior to the start of 

judicial procedures, after 2013 and considering the unconstitutionality of articles in the law of 

mediation as well as the known legal practice, we do not foresee an improvement in the 

numbers in this field, perhaps even a decrease of the number of mediations may be expected. 

 

Future of mediation in Romania 

The beginning of the year 2016 brought along a new project to modify the Law 192/2006 

which was adopted by the Senate with amendments and sent to the Chamber of Deputies for 

adoption. At this point we mention only two of the main modifications brought to the law by 

the new project. Thus: 

� Although in the statement of reasons for the law, the initiator says that 

mediation remains a voluntary optional procedure, the changes 

provide the obligation to participate to mediation as a condition before 

going to court in some cases. This is even more drastic than the first 

form (declared unconstitutional) because you will have to participate 

directly to a mediation meeting (together with the other party) not only 
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to an information session about the advantages of mediation (as in the 

old form) 

� The mediation agreement will have an executory character 

The Government does not support the new form of the law, explaining its point of view, 

mainly, that the amendments are unconstitutional. 

 

Short conclusions 

Today the procedure of mediation as an alternative to solve disputes remains as a seldom used 

procedure in Romania and when it is used, the reasons are very often not related to substance, 

but to the direct effects of the mediation agreement (the refund of the stamp duty). 

All the reasons of the initial failure remain valid even today, and the acute need for the 

refreshment of this institution and its optimization can only be done through taking a 

cumulative approach to these problems, that is:  adopting a clear, coherent and, by all means, 

constitutional legislation, training mediators at a higher level than at present, and, last but not 

least, providing real publicity for this institution, in terms of its advantages and the effects of 

mediation. We are well aware of the fact that the society cannot be changed overnight, but if 

we endeavor with rigor, professionalism and patience, it could work in Romania as well. 

With regards to any attempt to force the justice seeker to participate in any optional 

procedure, we consider that it can only be meant to fail and the effect in the consciousness of 

the society can only be one of reluctance. The moment when the advantages of an alternative 

procedure are understood as compared to the trial in court, the effects will definitely appear 

and mediation could truly become an alternative for the justice seeker. 

 

 

 

 


