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Introduction

This publication is the result of research carried out as part of the project entitled
Decision-Making Risk and Interpretive Judicial Activism', funded by the Ministry
of Science and Higher Education under the Science for Society programme.

The title of the project refers to two research contexts. The first, quite naturally,
is the titular interpretive judicial activism. The empirical study focused on judi-
cial interpretation as part of the decision-making process, distinguishing between
strategies of activism and interpretive restraint (in line with the generally accepted
typology in the literature). Judicial legal interpretation was analysed in the context
of decision-making style as a form of human behaviour, albeit not as a tempera-
mental trait or personality profile. In the literature on the psychological basis of
decision-making, this topic is defined in various ways; however, suffice it to say
that it is not what is known as sensitive trait, i.e. a trait that directly characterises
a person’s psychological profile, even when measured using established scientific
constructs such as intelligence quotient, temperament type or personality profile.
“Observable regularities result from the psychophysical properties of attention and
perception” (Sokotowska, 2005, p. 83). Just as interpretive activism and restraint
are primarily linguistic usages—terms with a considerable semantic penumbra,
the reduction of which is not always necessary due to their intuitive understanding
within a particular cultural (legal) code—decision-making, when viewed through
the lens of psychological style, can also be divided into risky and safe modes. The
latter should not be labelled cautious or conservative, terms that have a rather
pejorative connotation. Previous research in the psychology of decision-making

! Project No. NdS/529240/2021/2021. The publication of this monograph was financed by the
financed by Spoétdzielczy Instytut Naukowy (Cooperative Scientific Institute).



8 Introduction

has shown that people tend to avoid risks and “prefer categories characterised by
a medium degree of generality” (Sokotowska, 2005, p. 69). However, some indi-
viduals deviate from this regularity and show a tendency towards risk-taking in
their decisions.

In this publication, the study conducted is presented together with its doctrinal
framework and categorised in the field of empirical jurisprudence. The aim of the
project was to investigate an element of the cognitive foundations of legal interpre-
tation, namely the individual characteristic of risk propensity in decision-making,
which is considered in the context of the judge’s interpretative attitude—either
the aforementioned interpretive activism or interpretive restraint (also known as
passivism or moderation).

The project was interdisciplinary and belonged to the external integration of
jurisprudence, Which must be distinguished from its internal integration. The
former concerns the relationship between general or specialised jurisprudence
and other disciplines, mostly within the social sciences, while the latter—internal
integration—provides the philosophical and general theoretical foundations of
particular legal theories within specific disciplines (Opalek, 1968). It refers to the
methodological paradigm of a philosophical standpoint in legal theory (which
can also be understood as theories of specialised branches of legal science). This,
in turn, can be done explicitly (by invoking the theses of general jurisprudence)
or implicitly (by assigning or deriving the rationale of a doctrinal theory in a par-
ticular philosophy of law). Internal integration, if consciously pursued, is primar-
ily based on a philosophical attitude of reference (Wréblewski, 1966, as cited in
Zirk-Sadowski, 2015, pp. 28-29). This does not exclude the possibility that con-
nections are also sought among the specialised branches of jurisprudence itself
(Bator, 2004, pp. 21-22).

The findings presented here clearly fall under the external integration model.
The project drew on both the knowledge base and the methodological tools of two
social science disciplines: law and psychology. The First President of the Supreme
Court of the Republic of Poland agreed to provide institutional support, Which
consisted of persuading some Supreme Court judges to participate in the study
(while maintaining full anonymity).

Twelve Supreme Court judges were recruited who had between a few and
several decades of judicial experience, including two retired judges who had
resigned within three years prior to the start of the project. They took part in
a psychological study. The aim of this phase of the project was to determine their
propensity for risk-taking in order to draw conclusions about their characteristic
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decision-making style. This phase of the study thus formed the psychological com-
ponent of the project.

The evaluation of the judicial decision-making of the judges was carried out
by 40 experts employed at the Faculty of Law and Administration of the Car-
dinal Stefan Wyszynski University and representing various academic ranks
(the majority held the Polish post-doctoral qualification of doktor habilitowany).
The experts represented various fields of law and assessed judicial decisions where
the judges served as judge-rapporteurs. Only resolutions (uchwaty) were evaluated,
as the reasoning of these types of judicial decisions contains extensive interpretive
arguments that form the basis for the interpretation of law. The evaluations were
carried out by panels of three experts using a specially designed questionnaire
(see below), ensuring an odd number of evaluators and thus a two-thirds major-
ity for categorising a particular decision as an example of interpretive activism or
interpretive restraint.

For the purposes of the study, the following research question and hypothesis
were formulated:

+ Research question: Does risk propensity in decision-making co-occur with
interpretive judicial activism, and is the relationship between them statisti-
cally significant?

» Research hypothesis: A judge’s stance of interpretive activism or interpre-
tive restraint is associated with their risk propensity in decision-making.

The principal research method was empirical analysis, which was conducted in
a qualitative mode due to the small number of participants. The legal component
of the research process took the form of a case law analysis, which was carried out
using a specially developed questionnaire. The study also utilised semi-structured
interviews with judges conducted after each stage of their psychological testing.
The interviews focused on the interviewees’ experiences of interpretive activism,
their perceptions of this phenomenon and their understanding of the functions of
judicial interpretation. Excerpts from these interviews can be found in this book
(Chapter Three). The study utilised literature research as a supplementary method.

As part of the psychological component of the project, psychological tests were
used that meet psychometric criteria, including the IVE—Impulsivity Question-
naire, which is standardised for Polish conditions and includes a Risk Propensity
scale, and the ITowa Gambling Task, which is available via the PsyToolKit platform.
For ethical reasons, full control over the conduct of the study and the calculation
of the results based on these instruments was exercised by a psychologist with
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a doctorate in psychology employed at the Institute of Psychology of the Cardinal
Stefan Wyszynski University.

Previous studies on the cognitive determinants of legal decision-making have
generally been conducted on small samples (e.g. Patridge & Eldridge, 1974; Dhami,
2005). This was due to objective factors such as the difficulty of persuading judges
to participate, the challenge of defining consistent characteristics of the study
sample (e.g. judicial level, branch of law—i.e. normative rather than natural fac-
tors) and consequently the lack of need to generalise the results of the sample to
the population. In any case, the representativeness of a sample of Supreme Court
judges in Poland would not allow statistical conclusions to be drawn about other
judges, although certain intuitive inferences can be drawn from empirical re-
search. The usual formula for this type of analysis is therefore case studies based
on small samples or occasionally on random samples, which nevertheless do not
tulfil the criteria of representativeness, with the aim of identifying and describing
the phenomenon.

Against this background, the following research hypotheses were formulated:

H-1 (alternative hypothesis): Interpretative activism and risk propensity in
decision-making covary in the sample.

H-0 (null hypothesis): any covariance between interpretive activism and risk
propensity in decision-making observed in the sample is due to chance.

For the sake of clarity, it should be recalled that the need to state both the
alternative hypothesis (formulated by the researcher) and the null hypothesis (re-
quired for reasons of methodological rigour in empirical research) results from the
method used to derive the validity of hypotheses, i.e. from the assumptions about
the parameters of a given variable in the population (Poletiek, 2001, pp. 30-39).
In empirical research, an alternative hypothesis is formulated, which is then tested
in the course of the study. Strictly speaking, the proof of an alternative hypothesis
would require the examination of the entire population, which cannot always be
precisely determined or whose examination in any case only allows conclusions
to be drawn within this population (as in this study: even the examination of the
entire population of Supreme Court judges would not justify a generalisation of
the results to the judges of the ordinary, military or administrative courts). There-
fore, in order to prove the validity of the hypothesis formulated by the researcher,
the rejection of the null hypothesis, which assumes that there is no relationship
between the variables studied, must be demonstrated. Methods that have a de-
fined statistical power of rejection are used for this purpose. Standardised tests
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certified in disciplines with a broader empirical tradition than that of law guar-
antee this reliability. Psychological instruments designed to measure risk propen-
sity in decision-making should be assumed to have a strong power to reject the
null hypothesis. The methodological literature points out that such instruments
are known as “non-self-report measures” which do not rely on the respondent’s
self-description (e.g., self-report) and instead rely on the analysis of unconscious
physiological or behavioural responses, such as reaction times or the tendency to
select an alternative that stands out from a set (Bechara et al., 2005, p. 159).

It is worth noting that the variable of decision-making risk propensity can be
more objectified, as it can be measured, albeit to a limited extent, by quantitative
indicators such as reaction time to a stimulus or the number of discriminating
elements identified in a sequence of stimulus exposures. In contrast, the strategy
of interpretive activism or interpretive restraint is defined on the basis of criteria
from the theory of legal interpretation, which are discussed in the methodological
part of this monograph.

Studies on the determinants of legal decision-making from the perspective
of cognitive psychology have already been conducted, and there is an extensive
literature on this topic, both in Poland and internationally (cf. the overview in
Blachut, 1988, pp. 7-57; Giezek, 1989, 7; Memon et al., 2003, pp. 89-91).

However, given the purpose and scope of this project, it should be noted that
this research has focused primarily on court decisions based on factual rather than
legal grounds. Both in Poland and abroad (particularly in the United States), the
role of non-normative determinants in judicial sentencing has been addressed,
largely on the assumption that psychological attribution errors play the most im-
portant role in such decisions. A second area of investigation concerned the extent
to which such determinants influence compliance with statutory procedural safe-
guards, in particular the principle of impartiality. Such studies were by no means
rare in Poland (e.g. Wréblewski & Swida, 1939; Kaczmarek, 1987).

Experimental studies were also conducted, similar to the (in)famous Stanford
Prison Experiment by Philip Zimbardo. In Poland, pioneering work of this kind
was carried out in the border area of the penal system and rehabilitation education,
including by Prof Witold Swida in the prison for young offenders in Szczypiorno
(Kalisz). The experiment lasted almost a year, from the end of 1958 to 1959, and
involved 216 inmates aged 17-24. The aim of the experiment was to assess the
possibilities of a rehabilitative influence through the creation of living conditions
and an improvised social organisation different from those in traditional pris-
ons, especially under the assumption that “the criterion of social distinction is no
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longer status in the criminal world [...] but position in the social life of the institu-
tion” (Janczewski, 1961, p. 71). The experiment was described by its co-authors in
the publication Mtodociani przestepcy w wiezieniu [ Youthful Offenders in Prison]
(Swida, 1961). Research on judicial sentencing, some of which was experimental
in nature, was also conducted by the Institute for the Study of Judicial Law, which
was transformed into the Institute of Justice in 1990.

Attribution errors in the broader context of the cognitive determinants of law-
yers decision-making in relation to the legal basis of rulings has been studied
both experimentally and through case studies (the latter primarily using survey
research). Such analyses have been carried out extensively in the United States, e.g.,
studies of a sample of 50 federal judges who were presented with cases they had
previously ruled on and asked to reassess the sentence. The extent of the differences
between the original sentence and the simulated sentence imposed in the study
was striking (Tyszka, 1999, p. 21). Interestingly, similar conclusions were drawn
in Poland in the 1980s in a study by the Institute for the Study of Judicial Law,
which—as far as the author is aware—was never published. This suggests that the
way in which the court’s formation perceives the defendant has a greater influence
than one might assume. This was confirmed, among other things, by a study con-
ducted by Elfran in the United States on the influence of physical attractiveness on
jurors and sentencing outcomes. The findings showed that more attractive female
defendants received more lenient sentences than less attractive ones (Eysenck,
1998, p. 30). In Poland, Blachut carried out a large-scale study on the role of gen-
der in sentencing, analysing the correlation between custodial and non-custodial
sentences and the offender’s gender in comparable cases. The results were not as
clear-cut as in the American study, but statistically significant correlations were
nevertheless found in several categories of offences (Btachut, 1988, pp. 102-113).
The author’s conclusions are also valuable in terms of certain methodological
considerations: analyses of the cognitive determinants of legal decision-making
represent an important but still relatively under-researched area of research. Such
analyses are inherently complex (Blachut, 1988, p. 114), Which confirms the need
to conduct them, if only to identify methodological problems. This argument has
also supported the rationale for the project discussed in this monograph. Activ-
ism and restraint in the interpretation of law are discussed in Chapter One. At
this point, we will therefore not go into further detail on this aspect. It should
only be noted that the impetus to address this issue was the significant increase
in interpretive judicial activism in Poland since the end of 2015, which coincided
with the beginning of the so-called rule of law dispute. This dispute unfolded on
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two levels: between the political camp that was in power from 2015 to 2023 and
the European Commission, as well as within the Polish legal community itself in
response to the legislative changes enacted by this political camp—in particular
with regard to the procedure for appointing judges and the constitutionality of
these appointments. In my view, it would be both impossible and wrong from
a scholarly point of view to address the problem of judicial activism in Poland
without reference to these circumstances, since the dynamic increase in activist
attitudes among Polish judges is primarily located in the area of public law and
relates specifically to issues concerning the judiciary itself. It does not seem to lead
to a broader change in the interpretive paradigms generally applied in judicial
practice. This naturally gives rise to the suspicion that the true motives behind this
phenomenon are being concealed or that there is considerable instrumentalisation
in the interpretation of law. At this stage of the analysis, it is not necessary to go
into this point in depth. It should only be pointed out that any discussions of this
phenomenon in the Polish context, including empirical ones, cannot ignore the
circumstances that have arisen in the judiciary after 2015. At the time of writing
(late 2024 to early 2025), this dynamic revolves not only around the deep internal
divisions in the judiciary (exploited by politicians), but also around a significant
increase in activism in the interpretation of law, especially in one specific area that
defies easy doctrinal categorisation: the systemic issue of judicial appointments.
This topic is discussed in more detail in Chapter Four.

At this point it suffices to say that the interpretation of legal texts has been the
subject of numerous analyses from the perspective of biological and psychological
mechanisms. The literature can be divided into works that focus on the specifically
linguistic domain (e.g. Milikan, 2006), and studies of judicial decision-making
in this and in a broader context (e.g. Pietrzyk, 2025). Analyses of this kind are
predominantly model-based (Romanowicz, 2015). What they have in common
is the attempt to describe legal interpretation either with the conceptual appa-
ratus of cognitive science disciplines (psychology, game theory, neurobiology)
or to grasp the broader context of legal interpretation. The latter is particularly
evident in the work on identifying pre- and peridecisional factors that should be
considered in the construction of descriptive theories of legal interpretation, as
well as in research on the predetermination and overdetermination of interpretive
decisions (Kotowski, 2018, p. 254 onward). The first category concerns the subjec-
tive factors related to the interpreter, which are primarily due to the interpreter’s
psychosocial determinants (psychological characteristics, sociolinguistic situation,
deontological commitments). Finally, all perception is filtered through the senses
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and experiences (Newell et al., 2022, p. 28). Overdetermination refers to the inter-
preter’s tendency to change the outcome of the interpretation reached with the help
of canons of interpretation by extra-normative factors—a process that is usually
evaluated negatively and is considered to characterise the influence of ideology on
judicial decision-making in non-democratic regimes (Rabault, 1997, pp. 169-170).

Judicial activism is contrasted with judicial restraint (also known as passivism).
These concepts belong to the theory of legal interpretation. For the purposes of
this discussion, construction (Polish: wykfadnia) and interpretation (interpretacja)
are treated as synonyms, although in general Polish jurisprudence the scope of
the former is considered broader. In this narrower sense, legal interpretation is
limited to the application of canons of interpretation to transform an ambiguous
(polysemic) expression into an unambiguous (isomorphic) one. This corresponds
to the definition of the semantic (clarificatory) theory of legal interpretation, which
is popular in Poland and was developed by Jerzy Wréblewski (1990, p. 74). The
second approach, known in Poland as the theory of derivation, extends the con-
cept of interpretation to the process of reconstructing behavioural norms from
expressions contained in legal provisions understood as drafting units—usually
a single sentence—or as systematic units (Ziembinski, 1960, p. 105). According
to this approach, legal interpretation begins with the interpreter’s first contact
with the text of a normative act, which is captured by the principle omnia sunt
interpretanda (Zielinski, 2009, p. 6; 2011, p. 24). Both approaches are part of the
European tradition of interpretation, even if the semantic theory is more firmly
anchored in it (Morawski, 2006, p. 13).

The question of interpretive activism and passivism has been discussed in the
literature in various contexts too numerous to list in the introduction to a work of
this kind. The following illustrative account refers to the most important theoreti-
cal issues, Namely those concerning the following:

1. The constitutive and declarative concepts of interpretation, which partly
correspond to what is known as static (subjective) and dynamic (objective)
theories of legal interpretation (Wréblewski, 1959, p. 151). Two paradigms
have developed on the basis of such theories of interpretation, which have
their origins in the jurisprudence of nineteenth-century positivism. The first
goes back to the mid-nineteenth century and reflects the general attitude
of jurists towards how the law should be interpreted. The static (subjective)
position “sees it as the task of interpretation to determine what the legisla-
tor wanted, what thoughts he had that found expression in words... This
theory is wrong; what is decisive is not what the author of the law wants,
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but what the law itself requires” (Waskowski, 1936, p. 15). The opposite
is the dynamic approach, which is sometimes succinctly described with
the statement that the normative act detaches itself from the legislator
and functions independently in the normative realm. Conversely, it is not
true that “the only interpreter is the author of the normative act” (Jarra,
1922, p. 214).

Of course, interpretive activism is related to the latter approach, as it
assumes a greater independence of the interpreter in the reconstruction
of normative meaning—whether the process is limited to clarifying the
meaning of an expression that raises doubts, or to deciphering the syntac-
tic fragments of a prescriptive statement in order to assemble them into
anorm of behaviour required by the interpreter. Thus, in Polish legal theory,
clarificatory (semantic) interpretation is associated with an attitude of inter-
pretive restraint, while the broader derivative approach is seen as one that
facilitates activism (Jablonski & Kaczmarek, 2020, p. 51). This dimension of
the analysis of interpretive activism and passivism focuses on the pragmatic
aspect of legal interpretation and characterises interpretive activities that
either enhance or attenuate the interpreter’s subjectivity.

2. Another aspect concerns textualism as a paradigm of legal interpretation,
which is equated with formalism in the application of law. It is sometimes
referred to as an “escape into the text” (Kozak, 2006, p. 34). Its character-
istics—particularly in relation to formalism—include the primacy given
to linguistic canons of interpretation, a very static approach that seeks the
will of the historical legislator, and a reluctance to change the meaning of
an expression in line with the contemporary linguistic, social or economic
context. It should be noted, however, that when the interpreter changes the
linguistic meaning due to axiological commitments, this is not an expres-
sion of textualism or formalism, but of interpretive activism, the intensity
of which can reach up to “moral support for state power” (Jablonski et al.,
2023). Textualism and formalism clearly correspond to the anti-axiological
stance of early positivism. Nevertheless, it would be wrong to associate the
vision of the judge as a “moral arbiter” exclusively with interpretive activ-
ism (Maron, 2020). Moral values are defined by the interpreter, which does
not imply relativism. However, when a particular moral vision is realised
through the interpretation of laws, the values must be concretised and inten-
sionally specified. Whether this is achieved through activism or interpretive
restraint depends on the individual case.
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The formalist approach, which emphasises the linguistic method of
legal interpretation, contrasts with the concept of holistic interpretation
(Letowska, 2002, p. 36), which is understood as a set of non-positivist ap-
proaches to interpretation that emphasise the need to take values and evalu-
ations into account in the process of interpreting statutory law. The common
denominator of these approaches is a more comprehensive conception of
interpretation that goes beyond the activity of determining the meaning of
a text fragment (semantics) and includes the reconstruction of fully-fledged
behavioural norms (as assumed in Poland by the theory of derivation).
A third distinguishing feature is the assumption that behavioural norms can
be derived directly from legal principles and do not need to be specified by
norms in the form of rules (disregarding here the status of those principles
that are themselves norms; Kordela, 2014, p. 37). These are, of course, gen-
eralisations, but they are consistent with the anti-positivist view of law and
contrary to the “strategy of formalism” Proponents of this view also point
out that the paradigm of static interpretation, in which the meaning of law
is equated with the will of the historical legislator, “promotes the rule of men
... rather than the rule of law” (Matczak, 2007, p. 28). According to this posi-
tion, the judicial restraint in interpretation does not meet the requirements
of a democratic state ruled by law or the contemporary view of the position
of the judiciary within the structure of public authority.

An active approach to legal interpretation is sometimes stereotypically
associated only with the equal treatment of canons of interpretation and
consequently with a rejection of the primacy of the linguistic method (not
in terms of its temporal application, but of its authority over other meth-
ods of interpretation). Within the paradigm of holistic interpretation, such
activities amount to intellectual operations on legislation and texts that are
primarily aimed at arriving at meaning through semiotic operations and
specific interpretive directives elaborated in legal doctrine. If the text of
a normative act proves to be deficient—whether due to polysemy, a contra-
diction between the linguistic meaning and common sense or praxeological
gaps—the interpreter uses all the possibilities developed in legal scholar-
ship to assign the normative meaning. The difference between activism
and interpretive restraint is not to extend the concept of interpretation to
the reconstruction of behavioural norms. That would be an oversimplifi-
cation and, indeed, a model that has little to do with activism or restraint.
There is no guarantee that the reconstructed norm will not conform to
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the postulate of interpretive restraint, express the legislature’s intent, or be
seen as a break with existing jurisprudence and established meanings. The
distinction between activism and restraint manifests itself above all in the
pragmatic dimension, namely in the range of interpretive methods applied
by the interpreter.

Certainly, however, the postulate of holistic interpretation is closer to an
activist attitude than to interpretive restraint. While it can (under certain
conditions) be accepted by formalists, interpretive activism additionally
allows that in certain situations meaning can be derived through extra-
linguistic canons of interpretation. These may be meanings that cannot be
inferred purely linguistically, but which do not contradict common sense.
Such an approach reflects the position that the result of interpretation can-
not be identified solely with the source of law—in systems of statutory law,
the text of a normative act—and that the process of interpretation aims to
obtain the normative meaning through the text and not only on the basis
of the text. In other words, this view questions the identification of a legal
norm with the text itself (Bunikowski, 2005, p. 47). In systems with statu-
tory law, this inevitably raises problems when it comes to reconciling such
judicial activity with the closed catalogue of sources of law in the form of
enacted statutes. Shifting the extra-textual determinants of judicial decision-
making to the level of interpretation sensu stricto rather than normative
validity (i.e. determining the normative basis for the decision) can—justifi-
ably—be seen as a means used for the sole purpose of fending off accusa-
tions of covert lawmaking. In statutory law systems, however, the courts are
not permitted to make law. Here we touch on questions of the constitutional
division of powers, the philosophy of power and even the organisation of
social order and, in essence, the meaning of democracy—questions that
can, of course, only be hinted at this stage of the discussion (Belov, 2022).

3. The third aspect of the discussion on interpretive activism concerns the
context of legal culture. Traditionally, activism has been associated with the
Anglo-American common law tradition, while restraint has been associ-
ated with the civil law tradition. This, of course, relates to the origins of the
phenomenon and the legal traditions. The cultural aspect raises a number
of questions, two of which seem particularly important.

The first one refers to the understanding of judicial activism, which dif-
fers in the Anglo-American tradition (especially in the United States) and
in the continental European legal tradition. There is an important caveat
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to be made here: In discussing interpretive activism and judicial restraint,
this study refers only to Western civilisation, i.e. common law jurisdic-
tions and the European Union as the embodiment of statutory (civil) law
tradition. Other regions of the world where closed catalogues of statutory
sources prevail (South America, Asia, etc.) fall outside the scope of this
study. The approaches to judicial activism and the powers of the judiciary
in these regions differ so radically that they would require separate treat-
ment. A good example is India, which on the one hand has a system that
“resembles a democratic system of government in the Western European
sense’, but on the other hand the activism of its judiciary, including the Su-
preme Court, is sometimes considered controversial precisely because of its
activist tendencies. However, to judge this from the perspective of European
or Anglo-American traditions (despite India’s history as a former British
dominion) would be an oversimplification (Stefanicki, 2023, pp. 245, 260).

The differences in the understanding of interpretive activism between
the continental civil law tradition and the common law tradition thus con-
cern the scope of the concept rather than the defining characteristics of
the phenomenon itself (which in some respects facilitates the comparative
exchange of experience). In common law systems—especially in the United
States—interpretive judicial activism is primarily associated with consti-
tutional interpretation and the institution of judicial review (Wolfe, 1997,
p. 49). In contrast, it is less often associated with the application of law by
other courts (especially courts of general jurisdiction), as activism is already
embedded in the precedent-based model of jurisprudence.

The latter plays a fundamental role in continental legal culture. It is
about recognising precedents not only as social facts, but also as norma-
tive mechanisms. Of course, the practice of relying on precedents as bind-
ing models of legal application is only characteristic of common law legal
systems (Leszczynski, 2018a, p. 3). In continental legal culture, researchers
usually look for functional equivalents of precedents when it comes to cat-
egorising judgments rendered in “innovative” factual situations or when
a particular normative basis is applied for the first time in judicial decision-
making. Another manifestation of this search is the evaluation of judicial
reasoning according to the Anglo-American rule of precedent, namely stare
decisis. Acknowledging that continental legal culture contains a broader
formula for precedent, jurists associate precedents with their factual or ar-
gumentative nature and refer to them as de facto precedents, as opposed to
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the monocentric set of legal sources that excludes, by law, legally binding
precedents (Morawski, p. 1996).

Such precedents bind the courts through the persuasive force of rea-
soning and go beyond the normative dependence created by the principle
of hierarchy—for example, when a court of first instance is bound by the
legal opinion of a court of appeal if its decision is overturned and the case
is referred back for reconsideration. Indeed, if such importance is attached
to normative relations in judicial decision-making, they must be associated
with the concept of judicial moderation, while the proponents of interpre-
tive restraint deny that these dependencies go beyond the realm of reasoning
arising from the specific statutory provisions adopted by the legislature. As-
sessing the sometimes complex relationships of the judiciary in the context
of “precedent” reinforces the use of the concepts of judicial activism and
passivism as constructs that facilitate reflection on such relationships. In this
respect, interpretive activism and passivism appear to be valuable concepts
capable of explaining phenomena that cannot be captured by “precedent
theory”, which lacks the analytical tools to describe them in the continental
legal tradition.

The above remarks show that the phenomenon of interpretive judicial activ-
ism must be analysed in the light of the conditions of a particular legal culture.
It also illustrates the convergence between Euro-Atlantic legal cultures, i.e. the
interpenetration of their particularities—a phenomenon that goes further than
the mere reception of certain legal institutions in the legal systems of individual
nation-states (Merryman, 1981). This is because, in contrast to reception, conver-
gence contains a sociological element. However, cultural determinants are often
disregarded. Instead, judicial behaviour patterns are transferred without reflection,
without taking into account their origin, historical development or the degree of
their social acceptance. Such problems seem to occur primarily within the Eu-
ropean Union and not vice versa. The same critical remarks can be made in the
Polish debate, both in relation to precedents and the role of the courts in relation
to the principle of separation of powers and the balance of powers.

The importance of judicial activism as a subject of scholarly enquiry leaves no
doubt that it represents an important contemporary research problem. The issue
has not only been brought to the fore by the Polish “rule of law dispute” since
the end of 2015, but is also related to the role of European courts in general and
to phenomena such as the judicialisation of power, the democratic deficit in the
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EU and competence creep—that is, the appropriation of nation-states’ compe-
tences by the European institutions without treaty authorisation. Some of these
processes have taken place with the involvement of the CJEU (Grimm, 2020,
p- 945). Scholars have pointed out that the political establishment in the EU Mem-
ber States tolerates this practice because it shirks responsibility for integration
that is carried out without adequate public support (Moravcsik, 1994). This book
does not analyse this question in detail, as it does not fall within the scope of the
formulated research question. It should merely be pointed out that interpretive
judicial activism is a very important and topical subject of research, especially in
Poland, not least because of the few studies devoted to it. The European dimen-
sion of this issue arises from the acceleration of non-treaty EU integration, which
has been fuelled by the COVID-19 pandemic, the war between the Russian Fed-
eration and Ukraine and shifts in global geopolitics. As mentioned above, this
development is due to the prominent role of the European courts (the CJEU and
to some extent the ECtHR), which has impacted political authorities and national
courts—sometimes in a way that compromises their independence in adjudica-
tion (Rebelia polskiego TK, 2025). Accordingly, the project, the results of which
are presented in this publication, was designed to solve the problems mentioned
above. As already indicated, it also fulfilled the postulate of the external integra-
tion of jurisprudence and the interdisciplinary study of law, which is understood
as a multi-layered phenomenon. In its design, it combined the knowledge and
research tools of law and psychology. In addition, the study responded to the call
for broader empirical research into legal decision-making mechanisms, focusing
on interpretive decision-making.

Finally, this introduction will briefly present the structure of the book. The
monograph consists of four chapters, which are divided into thematic sections.
Chapter One deals with the phenomenon of interpretive judicial activism. It does
not provide an overview of scholarly commentary, but contrasts the arguments for
and against this phenomenon from the perspective of interpretative paradigms and
the judicial application of law. Chapter Two deals with the cultural background of
the phenomenon, which has already been referred to earlier. Judicial activism has
its origins in the Anglo-American tradition, especially in the United States, Where
the term itself was coined. The European, including Polish, inspirations for judicial
activism are also based on the precedent-based model. It is no coincidence that
those in favour of an activist stance often also advocate an extension of the appli-
cation of the precedent model in systems of statutory law. Chapter Three presents
the results of empirical research and initial findings on the relationship between
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a Supreme Court judge’s interpretive strategy and his or her decision-making
style. Chapter Four offers a discussion and subjective assessment of selected events
from 2015-2023, presented in chronological order, namely the “Polish rule of law
dispute.” It is no secret that this controversy—which is still very present in Poland
today and results in deep political and social divisions—is closely linked to the
dynamics of activist judicial practices. In my view, these circumstances cannot be
ignored in the Polish context, as this would lead to an incomplete account of the
domestic determinants of interpretive activism. Each of the chapters was written
as a self-contained study. I believe that this makes the overall argumentation of
the book easier to understand.

My aim was not only to present the results of the research I conducted, but
also to stimulate a broader discussion about judicial activism in Poland. For this
reason, this publication was not conceived as a standard theoretical study, although
the topic naturally requires some grounding in general jurisprudence. In Poland,
this phenomenon is concealed by jurisprudential deception and is hardly ever ad-
dressed in public discourse. In my opinion, this reflects the low quality of public
debate and the crisis of the media (not only in Poland), which is characterised by
its tabloidisation, i.e. the trivialisation of debate through an “information bomb” ef-
fect that replaces substantive analysis with superficial controversy. However, these
problems will not be resolved here and need not be further elaborated. However, if
the Polish judiciary is to embrace the paradigm of interpretive activism, it should
be universal and not limited to a narrow category of cases. The judiciary—and
the wider legal community—must also be prepared to engage more fully in public
debate, including accepting criticism that judges themselves have all too often
labelled illegitimate, immoral or a violation of their independence. But in a democ-
racy, there can be no power without accountability. Interpretive activism not only
exercises judicial power but also expands it. Judges should therefore be prepared to
reflect openly on their own decision-making strategies. After all, they are a public
authority that serves society, not one that creates it.

Warsaw, April 2025






Chapter One

Interpretive Judicial Activism

Concepts of Judicial Activism

In the latest Polish monograph by Bogustaw Banaszak and Michal Bednarczyk,
Aktywizm sedziowski we wspotczesnym paristwie demokratycznym [Judicial Activ-
ism in the Modern Democratic State], which is dedicated to interpretative judicial
activism, the authors aptly state right at the beginning what is obvious to anyone
with even a basic understanding of the phenomenon: “Judicial activism is a very
broad term, loaded with many references and political connotations” (Banaszak
& Bednarczyk, 2012, p. 13). This is indeed the case—the term “judicial activism”
is a prime example of linguistic usage. The term can be applied to a wide range of
judicial decisions at all stages of the application of law: interpretive, evidentiary
or dispositive. In a broader sense, it can also include the drafting of the reasoning
and the argumentation contained therein. Traditionally, however, in the European
legal tradition, the term refers primarily to the interpretive reasoning underlying
a particular judicial decision, which can take virtually any form: an order, judg-
ment or resolution. Nevertheless, although this notion is becoming increasingly
widespread, the term is more a part of legal discourse Than everyday language and
is almost unknown in public debate in Poland. The term is semantically broad and
serves as the aforementioned usage—a linguistic convention to describe judicial
acts characterised by features such as innovation, breaking with established case
law, or departure from the literal meaning of legal provisions.

Among these features, one is of crucial importance, even if it is rarely rec-
ognised, as it is somewhat inconvenient from the perspective of the continental
understanding of the rule of law, according to which the judiciary is not vested
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with legislative powers. At its core, judicial activism is about decisions where it
is assumed that the court itself creates the legal norm, while the legal provisions
enacted by the legislature merely have a legitimising function. This is of course
a matter of judgment and the concept cannot be defined with greater precision. The
only possibility is to discuss specific examples of judicial decisions and examine
whether they reflect judicial activism or restraint.

Similar arguments have also been put forward in Polish legal scholarship.
Ziembinski (1993, p. 50) observed:

“The decisive factor for the legislative character of a particular legal act is, in all prob-
ability, whether this legal act—within a particular legal system—Ileads to a change
in the scope of the legally prescribed or prohibited conduct. In such cases, acts of
generally binding clarification of the content of applicable legal norms can be re-
garded as legislative, especially if this clarification clearly goes beyond the semantic
penumbra, beyond the zone of indeterminacy usually associated with the formula-
tion of norms in natural language”

Such a general—and paradoxically more useful—definition of activism than
many of those that attempt to enumerate its characteristics corresponds to the
explanation cited in Anglo-American literature, including Black’s Law Dictionary.
Judicial activism is defined there as: “A philosophy of judicial decision-making
whereby judges allow their personal views about public policy, among other fac-
tors, to guide their decisions” (Ribeiro, 2015, p. 31). On the basis of this definition,
two characteristics of the activist attitude can be emphasised:

1) thejudge expands the catalogue of sources of law to include formally unenu-
merated grounds, which in the civil law tradition are treated as equivalent
to normative acts in a validating sense. This is done as a matter of judicial
discretion and is not always or not fully disclosed (these factors include
axiological considerations, case law, scholarly views, etc.);

2) the attitude amounts to the pursuit of a particular public policy.

The origin of the concept of judicial activism is often repeated in the literature
on the subject. It is indeed somewhat anecdotal, for its author was not a lawyer but
a historian—Arthur M. Schlesinger Jr. He was a towering figure: a Pulitzer Prize-
winning journalist, political commentator and Harvard lecturer (although he did
not hold a doctorate). In 1947, Schlesinger had the idea of questioning all sitting
justices of the US Supreme Court (Schlesinger, 1947; Coutinho et al., 2015, p. 5).
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His initiative was inspired by controversies over the constitutionality of certain
New Deal measures (Kmiec, 2004, p. 1446). What would be almost impossible
today, Schlesinger, then not yet thirty years old, achieved in 1947 by conducting
interviews with every single justice of the Court. Without telling them the typology
he developed, Schlesinger later divided the justices into two categories—activists
and restrained—while writing his article. The criterion for this categorisation was
whether a justice relied on his own independent idea of the social good or whether
he alternatively sought and accepted the will of the legislator (Szczepanska, 2024,
p. 94). This is significant: without pre-empting the discussion, suffice it to say that
in the context of the present project, some of the judges interviewed also referred
to such a subjective moral evaluation of the law as the basis for distinguishing
between activism and judicial restraint.

Schlesinger’s article quickly gained great popularity and caused considerable
controversy, even among the justices he had interviewed. In this short piece,
the author—who, we should remember, was not a legal theorist or philosopher
and indeed had no formal legal training—nevertheless captured the essence of
the problem. The distinction between activism and judicial restraint can be re-
duced to “two theories of dispute resolution” (Banaszak & Bednarczyk, 2012, pp.
14-15). Judicial activism is often associated with phenomena that accompany the
contemporary development of judicial decisions, such as reliance on precedent,
the judicialisation of power, covert law-making, juristocracy, the problem of the
democratic legitimacy of judicial authority and the scope of judicial discretion.
Some of these terms have a pejorative connotation or are used in political dis-
course (e.g. juristocracy; cf. Romanowski, 2025). It is not necessary to define
these terms in detail here. Due to its semantic breadth, activism can encompass
all of these terms. Activism, then, is a concept that is broader than any of these
individual terms—a concept that, as already indicated, cannot be fully defined
and whose meaning extends both to questions of competence in the application
of law and to judicial decision-making itself. In my view, interpretive judicial
activism comprises two elements.

The first topic is, of course, the judiciary—its role and function within the
structure of public authority. The second is power, understood not so much in the
sociological or political sense as the actual ability to exert influence over certain
groups of individuals, but rather in the juridical sense as the authority to make
a certain kind of decision that affects the rights or duties of legal subjects. Judicial
activism thus presupposes a phenomenon in which the courts expand their role
within the structures of public authority by increasing either the number or the
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binding force of the decision-making measures they issue. This is significant be-
cause it corresponds to those views that emphasise that the very precondition for
the existence of a democratic state ruled by law is an active judiciary and not one
that confines itself to applying the will of the legislature to specific individual cases
(Wolfe, 1997, p. 2). From this perspective, the judiciary is seen in the narrower
sense as a “law-applying authority”. The notion at stake here is of course vague, but
not polysemous—if we understand the first difficulty as referring to the problem of
identifying the criteria that make it possible to determine the referents of a given
expression, while the second concerns a simple form of polysemy, namely doubts
not about specific referents but about the scope of the expression. The difficulty
in defining its boundaries usually arises either from overlapping domains or from
the overlapping of the denotations of certain decision alternatives. Moreover, the
ambiguity with respect to the intention of the term leads to problems related to
the contrast between alternatives in defining its scope, although the difficulty in
choosing between alternatives does not necessarily imply problems in identify-
ing the characteristic features of its referents. These considerations are important
for the definition of the concept of judicial activism, since it is intuitively under-
stood by those interested in the subject as a form of quasi-judicial lawmaking. The
problem thus concerns judicial discretion and its limits in a democratic state with
a statutory legal system (Wojciechowski, 2004). However, it is difficult to specify
the critical features of those situations that lead us to the conclusion that judicial
activism occurs in a heightened form that is significant for the development of the
structure of public authority in a given political order. This is an important and
often underestimated aspect of the phenomenon, even though it was emphasised
by the Supreme Court judges interviewed. In their statements, they repeatedly
emphasised that interpretive activism is gradual and that there is a threshold be-
yond which a ruling should no longer be regarded as a judicial decision but as
a case of impermissible judicial law-making or even as a mere political statement
dressed up in legal form.

Even if these statements can be seen as part of the deep division within the
Polish judiciary after 2015, they generally seem well-founded. A classic example
is the show trials or judicial decisions known from history that were accompanied
by open political declarations by judges hearing the case, such as during the trial
of Hitler in February 1924 (Bullock, 1997, p. 95). In the present circumstances, the
question remains open as to whether a particular decision amounts to impermis-
sible judicial law-making and whether the judge can be disciplined. It certainly
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raises issues arising from judicial independence in adjudication (Schwarzschild,
2015, p. 199).

Another problem related to judicial activism concerns competence and
decision-making. The first relates to the interpretation of jurisdictional norms,
the second to the scope of the decision issued. This problem has arisen in Po-
land with the ongoing “rule of law dispute.” A more detailed discussion of these
problems can be found in Chapter Four, but at this stage it can be generally
stated that:

« Proponents of interpretive activism take a less rigorous approach to the
interpretation of jurisdictional norms, refusing to interpret them strictly
or narrowly and relying instead on linguistic directives of interpretation;

+ In contrast, advocates of restrained interpretation emphasise the need for
a strict, literal construction of such norms. When in doubt about the scope
of a jurisdictional norm, a narrow interpretation should be chosen, i.e. the
alternative that grants an authority a more limited scope of powers, although
not necessarily the narrowest of all possible alternatives.

Another very important distinction—perhaps the most important for distin-
guishing between activism and judicial restraint—is the approach to legal inter-
pretation (Banaszak & Bednarczyk, 2012, p. 14):

« Advocates of interpretive activism focus on the results of interpretation,
while they largely relegate interpretive reasoning to the stage of justification
(argumentation) of the law-applying decision;

o Those in favour of interpretive restraint, on the other hand, concentrate on
the method of interpretation. In this perspective, the epistemic dichotomy
between the subject and the object is more strongly emphasised, which
corresponds to a positivist approach to law.

Judicial Activism and the Phases of the Law-Applying Process

It should be briefly recalled that the process of applying the law consists of three
phases: Interpretation, fact-finding and decision-making (Leszczynski, 2004, pp.
62-63). Judicial activism can occur both in the phase of interpretation and in the
phase of decision-making, or in only one of them. However, it is controversial
whether it can also manifest itself in the fact-finding phase. The way in which
evidence is presented and assessed is largely regulated by law, and an authority
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applying the law either makes findings within the margin of appreciation or risks
accusations of arbitrariness in determining the factual basis for the ruling (Was-
serman, 2010, p. 41). It should be noted, however, that a court’s ruling may have
an activist bias in three areas:

1) interpretation,

2) evaluation of evidence,

3) the decision on the merits.

The first variant is the most common and is intuitively associated with judicial
activism. Given the specificity of the process of applying the law, this narrower
understanding of judicial activism was chosen for the purposes of the research
presented in this monograph.

It should be noted, however, that the evidentiary context may involve particu-
larly difficult cases in which it is difficult to establish the factual basis for a ruling.
These are known as “circumstantial cases”, or more precisely, proceedings in which
no evidence is available to directly prove the principal fact (Wasserman, 2010,
p- 42). Such cases require the court to take an active stance, albeit in a different type
of reasoning, namely the logic of evidence. Such judicial behaviour is not usually
referred to as judicial activism, although it undoubtedly requires initiative and
sometimes intellectual skill on the part of the court when dealing with evidentially
complex proceedings. This problem occurs more frequently in criminal cases than
in civil or administrative cases.

A third context is the decision on the merits, which can, under certain con-
ditions, be dealt with separately or together with judicial activism in the area of
interpretation or evidence. As mentioned above, the reasoning of a decision itself
can also be assessed through the prism of activism—if it is unconventional, argu-
mentatively provocative or rhetorically sophisticated.

It is clear, however, that such a result is the outcome of the activism underly-
ing the premises of the ruling itself. For the purposes of this study, it has been
confirmed that the term judicial activism in the continental legal tradition refers
primarily to particular instances of legal interpretation, i.e. judicial determinations
of the meaning of interpreted provisions.

These are usually cases of polysemy (ambiguity). Its opposite is isomorphism
(unambiguity), which, however, is understood somewhat differently than in Jerzy
Wréblewski’s definition in Polish legal theory, where it was described as “direct un-
derstanding” as opposed to “understanding through interpretation” (Wrdéblewski,
1990, p. 58).
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According to Maciej Zielinski, the author of the derivative theory of legal
interpretation, unambiguity arises in the clarificatory sense when “the facts to be
examined ... fall within the area determined by the provision” (Zielinski, 2002,
p- 53). In such situations, the court makes a decision that is necessarily based on
interpretive restraint. If the provision underlying the act of applying the law is
uncontroversial—its meaning is established in scholarly commentaries or case
law—there is no interpretative activism involved. If, on the other hand, the court
relies on considerations that are generally non-normative and within the margin of
appreciation—such as axiological factors and, in particular, equity or justice—even
if only to the extent that they affect the rights or obligations of the party concerned,
the resulting ruling is usually considered to be a case of judicial activism. As noted
above, this kind of understanding is characteristic of the Anglo-American tradi-
tion, in which judicial activism is associated with the judicial creation of norms
“alongside” laws but within the same regulatory domain, or with the reinterpre-
tation of the constitution in response to evolving social relations. These are thus
“active” cases involving the assessment of facts or the weighing of certain reasons
in order to render a ruling—which is well captured by the common law doctrine
of precedent through the principle of ratio decidendi. It should be emphasised
once again that in this monograph the concepts of judicial activism and judicial
restraint are strictly limited to the area of legal interpretation. It therefore concerns
the broad domain of operative interpretation (rulings in concreto and in abstracto,
which are issued in the course of applying the law, cf. Kotowski, 2018, pp. 495-498).

We have established that in cases that Hart and Dworkin would call “ordi-
nary’—in the context of statutory law, that is, cases that do not raise a situation
of interpretation (in Jerzy Wrdblewski’s typology) or problems of interpretation in
the less precise but intuitively recognised sense used by lawyers—there is always
interpretative restraint involved. There is, however, one particular scenario that
deserves attention. A case of interpretive activism may occur when a court treats
a matter as an ordinary case, although the prevailing assessments suggest that
it requires reasoning typical of “hard cases”, i.e. cases that are problematic and
interpretatively complex in the realities of statutory law. This problem seems to
have been at the root of the Polish “rule of law dispute” over the legality of judicial
appointments (see Chapter Four). Let us note briefly that proponents of the reform
of the National Council of the Judiciary (Krajowa Rada Sgdownictwa, KRS) argue
that the appointment procedure is an ordinary case, so that interpretive disputes
should be categorised primarily as those concerning an interpretation of Article
187(1)(2) read in conjunction with Article 187(4) of the Polish Constitution. The
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KRS consists of, among others, 15 members selected from among the judges of
the Supreme Court, common courts, administrative courts and military courts.
Its organisation, competences and procedures, including the manner of electing
its members, are determined by a law; therefore, the legislator has wide discre-
tion in regulating the matter. It is not necessary to pursue this issue further at this
point. However, according to the opponents of the reforms introduced by the
government of the United Right in the area of the judiciary, these are hard cases
and the judgement of the legality of the nomination procedure is far from clear.
The dispute therefore centres on the actual classification of the case: whether it
is an interpretive problem requiring complex legal reasoning or whether it can
be resolved by direct understanding or, alternatively, by reliance on directives
of linguistic construction alone. The choice of interpretive strategy—activism or
restraint—is secondary in these circumstances.

Interpretive Strategy in the Situation of Interpretation

It goes without saying that not every interpretive situation that arises due to the
polysemy of the text of a normative act necessarily forces a judge to adopt an
activist strategy. Just as it would be a mistake under the conditions of statutory
law to assume that every hard case entails difficulties of interpretation. In another
study, I suggested that the concept of hard cases within the culture of statutory
law “should be limited only to those in which the applying authority relies exclu-
sively on a pragmatic interpretation of law.” This observation arises from empirical
studies of case law and from intuitions in the practice of applying the law (both
judicial and administrative), which confirm that courts are reluctant and not al-
ways inclined to apply canons of interpretation comprehensively. Instead, they
tend to compare competing meanings and choose between them on the basis
of specific arguments. This reflects an apragmatic interpretation centred on the
result of interpretation rather than a pragmatic interpretation centred on method
(Kotowski, 2024, p. 350).

For the sake of completeness, it should be recalled that the distinction between
pragmatic and apragmatic interpretation was popularised in Polish legal theory by
Maciej Zielinski (2002, p. 45). The first denotes acts of interpretation, the second
to the result of such acts. The division is based on a semiotic criterion. According
to Carnap (2007, pp. 19, 29), descriptive semantics (i.e. the pragmatic interpreta-
tion of laws) is concerned with the properties and ways in which meanings are



Interpretive Judicial Activism 31

constructed, while pure semantics (apragmatic interpretation) is a set of labelling
(designation) rules. The latter are rules that bind signs to their designata: “these
rules determine only certain consequences; this is done by enumerating the cases
in which the designation relation is to apply”™

At first glance, interpretive restraint may be favoured by a narrow understand-
ing of interpretation (the concept of strict interpretation), which in Poland is
represented by Wrdblewski’s semantic theory, to which reference has already been
made in the Introduction. According to this view, interpretation is limited to
determining the meaning of an expression in the case of ambiguity, and inter-
pretation ceases as soon as there is clarity (interpretatio cessat in claris). However,
such a position is wrong. In fact, the choice of a theory of interpretation, or more
generally of interpretive tools, only serves to help the interpreter later on to justify
an interpretive decision that can be characterised as either activist or restrained.
Nor does the extension of the concept of interpretation to the reconstruction of
behavioural norms automatically lead to activist rulings, since not every norm
reconstructed by the interpreter can be considered an example of such a judicial
strategy. The question of judicial activism or judicial restraint is therefore primarily
a problem of validation of the decision and not of theories of legal interpretation.
However, these theories can make it easier or more difficult to achieve an activist
result. Restrained judges are characterised above all by a strong commitment to
the formal correctness of the interpretive process: They select canons, interpret
them in accordance with legal theory, and observe the conflict rules (preferences)
between them, while at the same time limiting or even excluding inferential rea-
soning in interpretation. For the proponents of restraint, interpretation is a techni-
cal process of extracting meaning from the language of a normative legal act, not
a vehicle for realising substantive values.

Characteristics of Interpretive Activism

The task of defining the criteria that constitute the characteristics of interpre-
tive activism is, of course, difficult. Perhaps it would be more accurate to reverse
the argument and, instead of formulating abstract characteristics of activist or
restrained strategies, to qualify certain cases as corresponding to one or other
strategy of judicial interpretation. An obvious counter-argument can be made
that in order to proceed in this way, one must first formulate the initial criteria
for such a qualification. In this way, we return to the starting point. However, if
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we treat interpretive activism and interpretive restraint as open-ended concepts,
analogous to general clauses, then it becomes unnecessary to define the attributes
of these terms in a more precise manner. This seems justified because concepts
such as good faith, the best interests of the child or the rules of social coexistence
are interpreted on a case-by-case basis. Similarly, the criteria interpretive activism
and restraint vary not only with the type of judicial decisions, but also with the
category of cases. Finally, we are willing to accept a wider margin of appreciation
for a constitutional court and another (narrower, in most cases) for a court of
cassation. In the case of the former, “it is no longer possible to separate the for-
mal sphere from the sphere of axiology” (Safjan, 2007, p. 25). For the latter, even
in cases that are enmeshed in axiological considerations, arguments from legal
practise and the functioning of the judiciary—such as the uniformity of case law
(Swiecki, 2010, p. 81)—come to the fore. Such arguments play a far greater role in
a court of cassation, but a weaker role in a constitutional court.

The proponents of activism—as will be discussed later—emphasise that this
judicial strategy is indispensable in a modern democratic state ruled by law, and
that the view according to which “only the letter of the law, its semantic content
and a formal (not to say purely formalistic) approach count, while what emerges
from the context, the intentions of the drafters, the good faith, the purpose and the
logic of the institution disappears from view ... is a purely anachronistic approach”
(Safjan, 2007, p. 20). This is, of course, an apt observation, which I believe most
lawyers, including judges, would agree with. It is consistent with the opinions of
all interviewees, none of whom denied the existence of interpretive activism or the
need for such a strategy. The difference lies in how the individual cases on which
the court must rule are assessed. Safjan’s remark will be understood differently
when applied to the constitutional court, and again differently to the Supreme
Court or the ordinary courts. Contemporary constitutionalism precludes such
a formalistic approach to the review of systemic nature of law. Moreover, the ap-
plication of such reasoning will be different in civil law and in criminal law, and
in both contexts the issue is further complicated by the need to address problems
of interpretation in substantive law as opposed to procedural law. I think that is
clear. It is pointless to rigidly delineate the attributes of judicial activism and ju-
dicial restraint without taking into account the category of the case and the type
of court involved.

In the legal literature, such a clarification is attempted in virtually all works
dealing with the subject. Morawski’s proposal should be mentioned here. It was
formulated specifically for the purposes of review by the Constitutional Tribunal
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and, although the author did not emphasise this, was included in a work written
in the context of a dispute over the limits of such review, already during the Polish
post-2015 “rule of law dispute” Morawski (2016, pp. 8-9) proposed the following
evaluation criteria:

Judicial activism:

1. A judge does not have to adhere strictly to the letter of the law. They can
invoke considerations of equity or justice directly if they deem this neces-
sary to protect civil liberties.

2. For the same reasons, a judge can also change existing rules or even create
completely new ones.

3. A judge can and should also be politically engaged in the defence of funda-
mental constitutional values. However, most proponents of activism strongly
emphasise that a judge should not directly advance the interests of particular
parties or political factions. To paraphrase Bruce Ackerman, judges may en-
gage in constitutional politics, but not in ordinary or partisan politics.

Judicial passivism:

1. A judge must adhere strictly to the letter of the law.

2. A judge is prohibited from changing existing rules, let alone creating new
rules.

3. A judge should stay completely out of politics and leave political activity
to parliament, the government, political parties and civic organisations.

However, the above-mentioned criteria are a good example of the limited use-
fulness of defining activism and judicial restraint in this way, that is, by indicat-
ing abstract criteria of their designata. The problem is even greater in the case of
interpretive passivism defined in this way. If not every judge accepts the equal
treatment of canons of interpretation (point A.1 in Morawski’s typology), the “cor-
rection” of rules based on the legislative aspect of interpretation, or the outright
creation of new rules on the basis of an allegedly legitimising basis of validity (point
A.2), then surely few judges would openly admit that the judiciary should engage
politically in the defence of constitutional values (point A.3). In some countries,
however, this is explicitly allowed and even to some extent desired, and judges are
not delegitimised because of this. For example, “in Germany, unlike in Poland,
judges can belong to political parties, which determines the recruitment process
for judgeships. In practice, judges who are party members have better prospects
for career advancement” (Piatek, 2023). In contrast, I doubt that a judge can be
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found in any democratic country who would openly deny the characteristics of
a restrained judge identified by Morawski, which apply to all cases. In this sense,
every judge will recognise that the judiciary should not engage in politics. Indeed,
all judges on both sides of the post-2015 political dispute in Poland declare them-
selves apolitical.

It should be emphasised that there are no general characteristics of interpre-
tive activism or passivism and that creating such typologies is counterproductive.
These terms are polysemic and involve considerable semantic effort. Clarifying
them without reference to the type of court and the category of case to be decided
prevents the participants in the discourse from reaching a common position in
most cases. For one judge, a particular ruling may be considered apolitical, for
another it may be an example of unauthorised interference in the prerogatives of
the legislature. Activism and interpretive restraint should therefore be assessed
in concreto, just as good faith or the best interests of the child are assessed from
the perspective of the individual case. The relevant premises are assessed on the
basis of the established factual circumstances and, in the case of judicial decision-
making strategies, on the basis of the characteristics of the case itself.

Assessment of Judicial Activism and Judicial Restraint

To conclude this part of the discussion, it is worth quoting the general assess-
ment of judicial activism and judicial restraint as formulated in the literature.
The abundance of such analyses is found primarily in Anglo-American scholar-
ship, particularly in the United States, where the problem was discussed as early
as the drafting of the Constitution and by the Founding Fathers. A well-known
example is Thomas Jefferson’s letter from 1820, in which he criticises the as-
sumption of jurisdiction of a constitutional court by the US Supreme Court
(Jefferson, 1820/2024):
“You seem ... to consider the judges as the ultimate arbiters of all constitutional
questions: a very dangerous doctrine indeed and one which would place us under
the despotism of an Oligarchy. Our judges are as honest as other men, and not more
so. They have, with others, the same passions for party, for power, and the privileges
of their corps. Their maxim is ‘boni judicis est ampliare jurisdictionem, and their
power the more dangerous as they are in office for life, and not responsible, as the
other functionaries are, to the elective control. The constitution has erected no such
single tribunal knowing that, to whatever hands confided, with the corruptions of
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time & party it’s members would become despots. It has more wisely made all the
departments co-equal and co-sovereign within themselves. If the legislature fails
to pass laws for a census, for paying the judges & other officers of government, for
establishing a militia, for naturalisation, as prescribed by the constitution, or if they
fail to meet in Congress, the judges cannot issue their Mandamus to them. if the
President fails to supply the place of a judge, to appoint other civil or military officers,
to issue requisite commissions, the judges cannot force him .... But the constitution,
in keeping the three departments distinct & independant, restrains the authority
of the judges to judiciary organs, as it does the executive & legislative, to executive
and legislative organs’.

In Europe, including Poland, the idea of strengthening judicial subjectivity
remains alive as a reaction to the totalitarianism of the 20th century and as a rejec-
tion of the absolutist and later positivist treatment of the judge as a mere “mouth
of the law”. After all, judicial activism is the basis of European integration. It is
often seen, almost romantically, as a historical necessity and an essential element
in the protection of individual rights. Discussions about the pros and cons of this
phenomenon are sometimes seen, even in statu nascendi, as a form of right-wing
populism. In contrast, the Anglo-American literature is extremely rich in this
regard. Interestingly, the attitude of activism is sometimes also analysed from the
point of view of a violation of the rights of judges themselves, i.e. an impairment
of judicial independence through pressure from the judiciary. It is therefore worth
briefly tracing the arguments for and against activism (Wolfe, 1997, pp. 2-4).

The advantages of interpretive judicial activism include:

1. The realisation of democratic values and a certain standard of social order
that can be achieved in the process of applying the law, but which can-
not be secured solely through the design of institutions by the legislature
(La Torre, 2015, p. 3).

2. The development of economic and social rights and the provision of genuine
protection for individuals, regardless of gender, social stereotypes, ethnicity,
religion and the like (Wolfe, 1997, p. 18).

3. The protection of minorities and the enforcement of the principles of a dem-
ocratic society, which is only possible through the active interpretive posture
of the courts (Wolfe, 1997, p. 47).

4. The fulfilment of the Platonic vision of the rule of philosophers: Judges are
less prone to political corruption and more rational than politicians (Wolfe,
1997, pp. 75-77; Smith, 2015, p. 21).
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. Effectiveness in upholding the fundamental values of the legal system, As

statutory law is always “one step behind social life” (La Torre, 2015, p. 6).

. The fact that in Anglo-American legal culture, activism is embedded in its

very nature—both in the precedent-based model of applying the law and in
the system of judicial review (Wolfe, 1997, p. 30; Sampaio, 2015, p. 140). In
continental systems, this argument can in turn be seen as a historical neces-
sity and is seen by its proponents as an expression of the aforementioned
contemporary concept of the democratic rule of law—a concept that is not
fixed but subject to constant evolution (Schusser, 2019, p. 46).

. The tacit social acceptance of an activist stance of the courts in Anglo-Amer-

ican countries (Wolfe, 1997, p. 64; La Torre, 2015, p. 6)—even if this argu-
ment is naturally only applicable to a limited extent in continental systems.

. Finally, proponents of activism claim that the fear of this phenomenon is

an expression of populism, for examples of controversial activist rulings
are rare (Wolfe, 1997, p. 86). This is admittedly a weak argument, but it
deserves mention.

Those in favour of judicial restraint, on the other hand, put forward the fol-

lowing arguments against activism:

1. One of the main objections to judicial interpretive activism is the lack of

democratic legitimacy for judges to make decisions that establish a differ-
ent understanding of principles than that of the legislature. The essence of
democracy lies in the legitimisation of general rules through the electoral
process, from which judges are excluded (Wolfe, 1997, p. 13; Lawrence,
2015, p. 15). Some even go so far as to argue that, as in any profession, there
are judges who are intellectually weaker or make poor decisions. However,
while the creation of rules by the legislature eliminates such risks due to
their transparency, there is no equivalent safeguard for the discretion inher-
ent in activism (Wolfe, 1997, pp. 52, 55). In society’s perception, the result
of such a practice is inevitably a weakening of the democratic legitimacy of
the law (Freitas, 2015, p. 179).

. The previous argument can be seen as both trite and incorrect, but the next

is more properly technical. It emphasises that courts should interpret the
law with restraint because, in a statutory legal culture, the establishment
of general rules is a process of generalisation that courts cannot perceive
when confronted with the circumstances of an individual case. Interestingly,
such arguments are also made in the Anglo-American tradition, including
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the United States, particularly in the context of limiting the role of case law
within the hierarchy of legal sources. A further elaboration of this argument
is that extreme judicial activism runs counter to the principles of propor-
tionality and separation of powers (Coutinho, 2015, p. 137).

3. Another argument is paradoxically linked to one of the hallmarks of the
judiciary, namely judicial independence. It is based on the following con-
sideration: The power to make legislative decisions in a democratic state—
whether overtly or in the exercise of discretion by interpretation—should
be subject to oversight and entail genuine accountability. If judges want to
be active, they should have a similar responsibility as the legislative bodies.
After all, in a democracy, there should be no power without responsibility.

4. The final argument against judicial activism is the highly subjective judge-
ment of when such activism is justified. This leads to difficulties in stan-
dardising such judicial practice, for example in the categories of professional
ethics. The decision to pursue an activist strategy is deeply within the judge’s
discretion.

A review of the literature also reveals arguments that can be considered neutral
with regard to activism and judicial restraint. They are few, but they are worth
mentioning. They include the following:

1. The phenomena of activism and judicial restraint oscillate at the intersec-

tion of law and politics, which cannot be eliminated today (Schusser, 2019,
p. 23, pp. 40-41). The courts employ both strategies of adjudication and
will continue to do so when circumstances require it. It is therefore better
to accept this than to try to counteract it, as such counteraction is currently
impossible. The ideal solution, however, is for judges themselves to remain
open to both strategies without ideologically committing themselves to one
of the two stances and without rejecting the other.

2. The question of judicial activism is indeed a problem of legal philosophy,
reflecting a judge’s attitude towards what law is, how it can be recognised
and what its axiological status is (Ribeiro, 2015, p. 32). Most judges, as
practitioners, do not realise the extent to which they are involved in such
philosophical and legal issues. However, the phenomenon is inextrica-
bly linked to the administration of justice and is as old as the history of
law itself. In the last fifty years, judicial activism has undoubtedly in-
creased significantly in the Euro-Atlantic legal tradition (Legrand, 2015,

p. 71).
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3. Constitutional courts are inherently embroiled in political disputes, and
their jurisprudence can only mitigate activism (Simpario, 2015, p. 144).
Nevertheless, repeal decisions are always an example of activism because
they interfere with the prerogatives of parliamentary democracy to legislate.
This must be accepted, because otherwise the basic idea of hierarchical
review of norms would be undermined.

Judicial activism, particularly in Europe, is associated with the emancipation
of the judiciary, a process comparable to the origins of the Anglo-American doc-
trine of precedent and its historical development. In the continental tradition, its
roots can even be traced back to the ancient debate on the primacy of ius over lex
(Pichlak, 2017). The terms activism and judicial restraint were not used in legal
discourse for centuries. However, the phenomenon itself developed in Europe
with varying degrees of intensity from antiquity to the present day. It is linked to
the shift in the balance of the leading role of the lawmaker between the legisla-
tive and the law-applying authority. Justinian forbade any further modification
of the codification issued under his rule because of the possibility that it might
be changed in the course of the application of the law (Jarra, 1922, p. 214). The
mediaeval reception of Roman law was based on the link between the universal-
ity of law and Roman law, which spread in Europe not through the enactment of
authorities such as kings or emperors, but through reference to the eternal spirit
of law and its ancient heritage—an approach that implied a kind of activist atti-
tude (Ribeiro, 2015, pp. 34-35). For more than a millennium, law in Europe was
multicentred in terms of its validity (Domingo, 2011, p. 18). This was also due to
the long-standing conviction that good law is old law—law that has been in force
for along time. Despite the supremacy of political power in legislative competence
and the reduction of the judiciary to an organ of application, the courts retained
enormous discretionary power even in the age of absolutism. However, the thesis
that all these circumstances contributed to the existence of an activist ideology in
the culture of statutory law also harbours the danger of obfuscating the concept
itself. Seeking too many connections to other phenomena in legal theory—such as
the limits of judicial discretion, the literal limits of interpretation, or the judicialisa-
tion of power—does not solve the problem of how to classify individual decisions
as examples of activism or judicial restraint.

The above shows that the strategy of judicial decision-making and its social
reception depend to a large extent on the cultural context. This does not mean, of
course, that the judiciary can adopt an activist or restrained stance in response to
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societal demands in difficult cases or in matters that are the subject of public de-
bate. It should be noted, however, that contrary to assumptions, societal perception
of difficult cases of great importance to the general public is often associated with
an expectation of an activist stance by the courts, sometimes even contra legem.
Such a role is inadmissible for a judiciary in a democratic constitutional state, as it
would turn the courts into a people’s tribunal rather than a fully independent and
impartial body. However, this does not solve the problem of public perception of
both the activities of the judiciary and certain judicial decisions. The judiciary does
not operate in a socio-political vacuum, but as part of the political community,
understood in the broadest sense as pursuing the common goals of a community.
For this reason, the cultural context of law seems to be crucial for understanding
the phenomenon of activism and judicial restraint.



Chapter Two

Cultural Context of Interpretive
Judicial Activism

The Origins of Judicial Activism

Interpretive judicial activism has its roots in Anglo-American legal culture. Al-
though the term was first used in the United States, it has a centuries-old tradition
in common law. From the perspective of statutory law, one can conclude that it is
embedded in the Anglo-American (common law) concept of law, as it is one of the
defining features of the precedent-based model of law application. In this chapter,
I will argue that the activist stance of a continental judge is impossible without
precedent-based thinking. This stance reflects the principles that constitute the
precedent model of law application, namely stare decisis and ratio decidendi. Due
to systemic constraints and the concept of sources of law in civil law systems,
these principles cannot be applied directly; Rather, they must be adapted to the
reasoning of a civil law judge.

Judicial activism is a widely recognised concept in Anglo-Saxon legal culture.
While I am not aware of any studies examining the frequency of its use in legal
discourse, Kmiec (2004) has noted that “[d]uring the 1990s, the terms ‘judicial
activism’ and ‘judicial activist’ appeared in an astounding 3,815 journal and law
review articles” (p. 1442).

The origin of this phenomenon, of course, lies in the institution of judicial
review, which was developed by the U.S. Supreme Court and first exercised in
Marbury v. Madison (1803) (Rubenfeld, 2005, pp. 3-4). William Marbury was
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appointed Justice of the Peace in 1801 by President John Adams with the consent
of the Senate. However, Thomas Jefferson instructed Secretary of State James Madi-
son (principal drafter of the US Constitution) not to carry out the commission
(Banczyk, 2020). These measures were the result of a struggle for influence over the
judiciary between the emerging Federalist factions and those in favour of looser
integration. Outgoing President Adams appointed several justices of the peace
under a hastily enacted law, but Jefferson took advantage of delays in the process
and refused to hand over the commissions. One of those involved was William
Marbury—a man of many professions, often described as an adventurer—who had
skilfully wormed his way into John Adams’ circle (Sprawa Marbury, 2025). Mar-
bury and several other appointed justices who were denied their posts petitioned
the Supreme Court to issue a writ to effect their appointments.

“In a unanimous decision, the Court held that Marbury was entitled to his commis-
sion, but that the provision of the Judiciary Act of 1789 authorising the Supreme
Court to issue writs of mandamus to public officials had no constitutional basis. The
Court thus addressed a fundamental constitutional question: whether Congress had
the power to enact laws that were inconsistent with the Constitution, the supremacy
of which was not, at the time, firmly established. The [Supreme Court’s] answer was
unequivocal: ‘If two laws conflict with each other ... the Constitution is superior to
any ordinary act of the legislature, the Constitution, and not such ordinary act, must
govern the case..! This reasoning laid the foundation for the doctrine of judicial
review, which empowered the Supreme Court to rule on the constitutionality of
laws” (Lewicki, 2024, p. 83).

From the perspective of the civil law tradition, however, it is not judicial review
that inspires activist initiatives. The difference between civil law and common law
in the system of constitutional review of legislation hinges on another distinguish-
ing feature. Moreover, constitutional courts are inherently prone to activism when
they decide to strike down the norms under review. This should not be taken
literally, and of course not every ruling of a constitutional court striking down
a law is an example of interpretive activism. However, given the constitutional
status and role of constitute courts, this is often the case, as such rulings amount to
“going beyond the resolution of individual cases and participating in the broader
resolution of social problems or in the shaping of the concept of the state itself”
(Banaszak, 2009, p. 75).
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Archetype of the Judiciary

What is the central inspiration for the activism of the courts in the continental tra-
dition can be described as an archetype of the judiciary that developed differently
in continental Europe, and again differently, first in England and later throughout
the British dominions (Leszczynski, 2018a, p. 255).

Essentially, the position of the judiciary has developed differently in the Anglo-
American tradition than in Europe. In general, the common law tradition encom-
passes those parts of the world in which a dualism of legal sources has developed,
which can be traced back to the coexistence of statutory law and judiciary law
(Breczko, 2006, p. 252). Thus, in addition to statutory law, there is an indepen-
dent body of case law that is recognised as a source of law. A common feature
of both the Anglo-American and continental traditions is the contrast between
the normative legal order and social (customary) and religious norms. In other
legal cultures that traditionally have no connection to Western civilisation, these
norms can be a source of law in certain circumstances—for example, in the legal
culture of Islam or in the Far East, as in Japan, where customary law norms still
play a role in private law (Leszczynski, 2019). Common law legal culture extends
across those parts of the globe that once lay within the boundaries of British rule.
At its centre, of course, are Great Britain (excluding Scotland and Ireland) and the
United States of America. In addition, the tradition also extends to Canada, Aus-
tralia, New Zealand and the former major British colonies—Egypt, South Africa
and India—although the inclusion of the latter is sometimes questioned, as they
have deliberately distanced themselves from the English legal heritage.

The principal factor that distinguishes the common law tradition from its con-
tinental counterpart is the position of the judiciary and the different conception
of the sources of law. In the civil law tradition, these sources are in principle
homogeneous, even if the monocentric nature of the system is questioned today
(for example, with regard to the Member States of the European Union; Lizewski,
2019, p. 222). In contrast, a dual catalogue of sources developed in the common law
system that endured from the beginning, with statutory law gaining importance in
England after the emergence of Parliament in the thirteenth century. Accordingly,
the concept of positive law took on a somewhat different meaning in this tradi-
tion than in continental Europe. This difference goes deeper and also extends to
the philosophy of the state. It can be aptly summarised in the observation that “in
English-speaking countries it is customary to speak of the Government, whereas
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Europeans almost always speak of the State” (Sartori, 1994, p. 75). In the civil law
tradition, positive law is equated with statutory law, which historically reflects the
concept of a genetic link between the state and the law. In the Anglo-American
tradition, on the other hand, it primarily refers to the legislative activity of the
courts. Thus, the contrast between positive law and the non-positivist concept of
law remains, albeit in a different form than in the cultures of Islam and the Far East.

Emergence of the Common Law Tradition

The development of the common law tradition was strongly influenced by histori-
cal circumstances and even geographical location. One has to ask why in Britain,
which is so close to the European mainland (at its narrowest point, between Dover
and Calais, the distance is only about 32 kilometres)—not a variant of statutory law
but a completely independent legal culture emerged. Although the origins of the
common law legal tradition are commonly associated with the rise of the English
state, the key date being the Norman Conquest of 1066 by William the Conqueror
(the Battle of Hastings), the roots of this development should be sought much
earlier, in the time of the Roman Empire. It is important to remember that many
European peoples who resisted Rome eventually adopted its culture, including its
legal institutions—the Germanic tribes are a good example of this. Roman expan-
sion into the British Isles, however, took on a very particular character.

Above all, the climate in Britannia, which was inhospitable for Romans ac-
customed to the Mediterranean temperatures, made the area unattractive. This
perception was reinforced by the widespread belief in the low economic value of
the land. Even if this had not been the case, there were serious logistical obstacles
to supplying troops and maintaining the province at such a great distance from
the imperial centre.

The first significant offensive was undertaken by Julius Caesar, whose expedi-
tions in 55 and 54 BC were part of Rome’s northern campaigns. As governor of
Gaul, Caesar launched a punitive expedition against Britannia, which was inhab-
ited by Celtic tribes who had supported their kinsmen in northern Gaul against
Rome. In 55 BC, he crossed the English Channel and landed on the southern coast
of Britannia. As Romans were unable to gain a permanent foothold, Ceasar’s troops
secured the coastal areas and quickly withdrew. The campaign nevertheless proved
valuable, as Caesar gathered information about the country, its inhabitants and its
conditions. The following year, 54 BC, he returned, This time with greater success,
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as he conquered several fortified settlements in the south. Nevertheless, Ceasar
was unable to fully subdue the island. His movements remained constrained As
Rome’s difficulties in maintaining garrisons and adapting to the harsher climate
quickly resurfaced. Strategically, however, Caesar achieved his goals: The southern
British tribes no longer posed a threat to Gaul, allowing him to withdraw and
refocus on continental affairs.

Caesar’s invasions of Britain were of great importance in the history of Roman
military operations and in the geopolitics of the time. Although they did not lead
to a lasting conquest, they paved the way for one almost a century later.

In 43 AD, Emperor Claudius launched a new invasion, driven more by political
calculation than necessity. Claudius had come to power with the support of the
Praetorian Guard after the conspiracy and rebellion of the Roman elites against
his tyrannical uncle Caligula. Claudius, who was well educated but physically frail
due to a partial disability, understood that military success would provide him
with the necessary legitimacy to exercise power at the time and ensure his survival
at court after the crisis of the empire that occurred during the reign of Tiberius
(Levick, 1978, pp. 79-80).

The invasion of Britain was also to mark the high point of Roman expan-
sion to the west. At this time the island was still dominated by Celtic tribes and
Claudius believed that its conquest would be advantageous both politically and
militarily (Brunt, 1965). A formidable Roman army was commanded by General
Aulus Plautius (Guest, 2015). Like almost a century earlier, the army crossed the
English Channel and landed on the shores of Britain. Fierce fighting with the lo-
cal tribes ensued, but the Romans managed to capture several important strong-
holds, including Camulodunum (modern Colchester) and Verulamium (modern
St Albans). A decisive moment was the establishment of a Roman protectorate
over the Catuvellauni tribe, which gave Rome a significant strategic advantage
(Richmond, 1955, pp. 11-12).

In general, however, Rome’s position in Britain was precarious. The local popu-
lation was deeply hostile to the occupiers, which in turn exacerbated Roman bru-
tality. The influence of Roman culture was also different to that on the continent.
The indigenous population readily adopted technical achievements, especially in
construction, but Roman customs and laws did not take root on the island to the
same extent as among the conquered tribes on the continent. Rome’s military ex-
pansion also came to a standstill. Those of the indigenous population who wanted
to escape the conquest fled northwards to what is now Scotland. These tribes, later
called the Picts, militarily resisted Roman rule throughout the Roman presence
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on the island. By 80 AD, the Romans had advanced roughly to the present-day
Scottish border, but had not penetrated further north. In order to defend the Ro-
man province of Britannia against the invading tribes from the north, Emperor
Hadrian ordered the construction of a wall (Hadrian’s Wall). It was built between
122 and 128 AD and was one of the most remarkable fortifications in Roman
history. Hadrian’s Wall stretched from the east to the west coast of England And
served as a system for cross-border movement control and monitoring. It ran ap-
proximately 117.5 kilometres from Wallsend in the east to Bowness-on-Solway
in the west (Richmond, 1955, p. 51). It consisted of various elements, including
fortifications, watchtowers, gates and military posts. The wall, built of stone and
in some sections of brick, was double fortified in certain sections And fulfilled its
defensive function for a time. However, in the long term it proved impossible to
maintain and guard as the Roman forces in Britannia continued to dwindle. In
later centuries it was abandoned and fell into disrepair, although its remains can
still be seen in northern England and southern Scotland. Today Hadrian’s Wall
is considered one of the most important monuments of Roman Britannia and
symbolises local resistance to foreign occupation.

Incessant rebellions and the general weakness of the Roman forces finally
forced the retreat in 407 AD. The crucial point, however, is that the overall influ-
ence of Roman civilisation on the island was weaker than on the continent. Dur-
ing the early Middle Ages—the so-called Dark Ages (from the fifth to around the
ninth century)—Britain was the scene of repeated invasions and migrations. In
the fifth century, the Celts succumbed to invasions by Germanic tribes: the Jutes,
Angles and Saxons. The Picts, however, retained their own identity (which is why
the Scots claim to be descended from the original inhabitants of the island). Over
time, the conquered population was assimilated and referred to as Britons, i.e. the
Germanised Celtic population of southern Britain.

Another very important fact is that in Britain, unlike in continental Europe,
there were no lasting tendencies towards political unification. In the early Middle
Ages, there were such processes, albeit hesitant, on the continent—in Italy, among
the Germanic peoples and in the East, where the Byzantine Empire continued to
exist. In the 6th and 7th centuries, Britain still comprised several to a dozen king-
doms. “The commanders of the individual bands that landed in Britain established
patrimonial tribal policies there as soon as they had taken possession of suitable
areas for settlement” (Manteuffel, 1996, p. 108). Another important point is that
the tendencies towards unification were inspired from outside. In the 9th century
(878), as a result of the Danish conquest, Alfred became the first king. At this time,
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the south of the island also became an area of Norman expansion—numerous
tribes from northern Europe (known as Vikings—from wi-king, meaning “raid-
ers”), but who were internally divided (Manteuffel, 1996, pp. 113-114). At the turn
of the 10th and 11th centuries, Britain was again conquered by the Viking king
Knut the Great, whose son Edward spent much of his life at the Norman court.
The Normans were also Vikings, but after settling in the north of what is now
France, they were quickly Romanised. Edward was also strongly influenced by
Catholicism. A pacifist-minded ruler, his reign between 1042 and 1066 is seen as
abrief period of peace and stability in Britain. As a deeply religious man (hence the
epithet “the Confessor”), he wanted to hand over Britain to the Normans, which
would bring their culture closer to the dominium Christiani.

After the childless death of Edward the Confessor in 1066, the English throne
became the subject of a succession dispute. The English magnates elected his broth-
er-in-law Harold as king, to whom Edward had allegedly entrusted the crown on
his deathbed. However, this would have been incompatible with Edward’s long-
standing policy and would have contradicted his endeavours to bring England
closer to the continent. Duke William of Normandy (who was also related to
Edward) invaded England and defeated Harold II at the Battle of Hastings. The
battle was a turning point, although it is not easy to determine the actual manner
of Harold’s death as there are two accounts—one that he was struck in the eye
by an arrow, the other that he fell by William’s own hand (Lawson, 2016, p. 181).
The battle is considered one of the most decisive in world history And is usually
regarded as the beginning of English statehood (Manteuffel, 1996, p. 114).

William, later known as the Conqueror, was crowned in Westminster Abbey on
Christmas Day 1066. He was the first Norman monarch of England to come from
the continent. After ascending the throne, he faced numerous rebellions and op-
position from the local nobility and population. He took measures to consolidate
his control over the country, including the construction of castles and fortresses.
Between 1067 and 1073 in particular, William carried out a “brutal suppression
of the realm” (Manteuffel, 1996, p. 115).

In 1086, William commissioned an inventory of the landed property, the so-
called Domesday Book. This was an exceptionally detailed record of local pos-
sessions. The comprehensive inventory of the kingdom’s land, population and
resources was intended to facilitate effective taxation and administration. William
then introduced a series of reforms aimed at consolidating his authority. These
included the establishment of a centralised administration and the introduction
of Norman feudal practices. As a result of the conquest, England was completely
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taken over by the Catholic Church. In 1070, the new ruler reorganised the ec-
clesiastical structures in England. William the Conqueror died in 1087 and was
succeeded by his son William II, who continued the supremacy of the Norman
monarchy in England. The reign of William the Conqueror established a dynasty in
England and introduced Norman supremacy to the kingdom, which had a lasting
impact on English institutions, language and culture. This was a decisive moment
for the further development of the history of England and later Great Britain. From
this time until the late Middle Ages (the Hundred Years’ War), England remained
under the influence of the French Normans, Who were themselves heavily Roman-
ised. This orientation also explains why the English kings were more concerned
with their continental fiefdoms than their insular domains. It was only during
the Hundred Years’ War that a separate English state consciousness and identity
emerged, separate from the continent.

However, within an exceptionally short period of time—even by modern stan-
dards—William’s reign brought about a profound revolution in Britain. After the
Battle of Hastings, the nobles who had survived the slaughter were dispossessed
(for not only Harold II but also most heads of the old noble families had perished
during the battle). In this way, William brought about a rapid reorganisation of
the landed gentry in England. The feudalism introduced by this monarch also
differed from its continental counterpart, as the vassal swore his oath directly to
the king before his lord. William succeeded in consolidating power and creating
a new ruling elite. However, this led to a divided society made up of the conquered
native population on the one hand and a de facto foreign ruling class on the other.
This division was maintained by the law, which William intervened in the least. He
even retained the office of sheriff, which was sometimes compared to the Roman
praetor, as it combined certain administrative and judicial functions. However,
this parallel is generally regarded as superficial (Dajczak, 2009, p. 39).

The beginnings of English statehood were thus unmistakable. Centralised royal
power was based on cultural patterns that were alien to the native population
(by the ninth century, significant differences had already emerged between the
French and Anglo-Norman nobility). The royal court used French as its official
language until well into the thirteenth century. Consequently, from the beginning
of English statehood, there was a division between the central authority and the
local population.

However, the most important factor in the emergence of an autonomous legal
culture was the rise of the common law, i.e. English universal law (Helberda, 2012,
p. 37). Its recording developed differently from statute-based law on the continent.
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With the creation of a new nobility by William and the establishment of a unified
state apparatus, judicial practice was standardised. As already mentioned, William
made relatively few changes to the substantive rules themselves, As he was more
concerned with state administration. This administration in turn began to make
judgments on the basis of local custom. However, the recording of rulings did not
take the form of general and abstract norms, as there was no Roman template in
Britain, but local customary law, which was not derived from Roman law, had ap-
plied during the “Dark Ages” Instead, the recording of judicial decisions consisted
of standardising rulings in similar cases. In this way, a precedent-based model
of jurisprudence developed from the bottom up, through a judicial practice de
facto sanctioned by the monarch. English law reports therefore did not consist of
the generalisation of rules according to the continental model, but of the assign-
ment of individual cases to exemplary rulings. This gave rise to the characteristic
reasoning of the common law judge, which civil lawyers describe as reasoning
“from the particular to the general”. The common law judge therefore looked for
analogies between the facts of the case and an earlier decision and repeated them.
Alternatively, he decided autonomously whether a new ruling was necessary, for-
mally without a legal basis, but guided by such considerations as equity or justice.

In continental Europe, on the other hand, the judicial authorities argued in
a classical syllogistic manner in view of the prominent role of statutory law in the
late Middle Ages—supplemented by a certain local customary law. The aim was
not to look for connections to earlier rulings (i.e. to ask: How are similar cases
decided?), but to interpret the legal source by reconstructing a general norm and
then making a subsumption. It was therefore necessary to answer whether the es-
tablished facts can be categorised under the prohibition, requirement or right con-
tained in the norm and, if so, to derive the legal consequences of this assessment.

The argument “from the particular to the general” is still the basis of the An-
glo-American archetype of law today. In the common law tradition, less weight
is attached to the arbitrariness of decisions and the vagueness of general rules.
According to Bentham, the essence of law lies in the obligation or entitlement
that must be established in a specific individual factual situation (Golecki, 2015,
164). Such an understanding can also be found in many other Anglo-American
legal philosophers, including Herbert Hart (for example in his famous typology
of rules). This is partly because, as Andrzej Korybski aptly notes,

“[a] characteristic feature of the Anglo-American conception of the legal order and
its functioning—which distinguishes it from the civil law conception—is the absence
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of the assumption of a rational legislator. The legal order is always in the making,
created jointly by the courts and the legislature. The responsibility for the appropriate

social and moral legitimacy of the law lies primarily with the courts..” (Korybski,
2018, pp. 221-222).

Of course, this process took several centuries, but by the eighteenth century
the precedent-based model of applying law had become firmly established, and
case law dominated the system of sources of law (Helberda, 2012, p. 38). Most
importantly, English private law was never codified in a continental manner. There
is no equivalent to Justinian’s Code or to its modern version in the form of the
Corpus Iuris Civilis.

Characteristics of the Common Law Legal Tradition

The literature emphasises that the precedent-based model of the application of
law emerged as a socio-political consensus and as an important element of the
Anglo-American conception of the social contract. Its uniqueness lies in what
can be described as a third way between customary law and statutory law. The
former was characterised by particularism in continental Europe, while English
case law acquired a universal character (Tokarczyk, 2005, p. 31). Precedent law is
not a constitutional norm, but forms the basis of Anglo-American legal identity.
From the outset, it also strengthened the role of the judiciary within the structure
of public authority—a tradition that is lacking in continental Europe (Korybski,
2018, pp. 225-226). In the common law tradition, the courts never became the
“mouth of the law”. Nevertheless, the precedent model quickly introduced conser-
vatism into judicial practice. It brought with it a structural tension between courts
of first instance and courts of appeal. First instance courts tended to create new
rulings, which was less demanding than sophisticated analogy-based reasoning
from previously decided cases. In contrast, the appellate courts took on the task of
ensuring the consistency of case law—a tendency that can occasionally be observed
in the judicial practice of the continental tradition.

The conservatism of the English common law courts in particular, which ruled
on the basis of precedent, quickly revealed the limits of precedent-based reasoning.
This in turn led to the emergence of a prototypical system of alternative dispute
resolution (ADR) in England in the form of the jurisdiction of the chancery courts
(Marzec, 2005, p. 197). These appeared in the late Middle Ages as courts to which
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the parties submitted principally in property matters. They were not bound by
previous rulings and made their decisions on the basis of principles of equity.
This reinforced the heterogeneous configuration of legal sources in England and
the lack of a sharp distinction between statutory law and morality or standards of
social conduct—something that later became a hallmark of continental legislation.

For several centuries, English law remained fragmented and difficult to ac-

cess, and even today the Anglo-American understanding of the principles of the
promulgation and accessibility of law differs from that of civil lawyers. Essentially,
these principles are products of the idea of statutory law and apply only to a limited
extent to case law. From 1268, the Year Books (known as “Reports”) were pub-
lished—collections of court decisions (The Year Books, 2025). Between 1765 and
1769, William Blackstone published his four-volume work of great importance
for the development of the common law, Commentaries on the Laws of England.
Blackstone classified judicial decisions according to what could be described as
their subject matter, as in the statute-based tradition. He also distilled from the case
law statements that were later regarded as legal principles, analogous to their coun-
terparts in the continental codifications—for example, the right to self-defence or
property as an absolute right (Tokarczyk, 2005, p. 117).

Other features of common law tradition that are related to its historical devel-

opment are:

1. The rapid curtailment of royal power in favour of Parliament, combined
with the absence of absolutism. In the development of the English political
system, we observe opposing trends to those on the continent. It can be
concluded that the European states developed through an ever-increasing
centralisation of power and the monopolisation of legislative power by the
monarch. The literature points out that absolute monarchy represents the
culmination of the development of feudalism. If we accept this view, then
such a socio-economic system did not develop in England to the same
extent as on the continent.

Capitalist tendencies appeared there relatively early (as early as the six-
teenth century), as can be observed in land transactions and in the develop-
ment of industry in the south-eastern part of the island.

The curtailment of royal power in England was a gradual process that
began very early, at the turn of the twelfth and thirteenth centuries. Its cli-
max was the revolution of 1642-1651, which was directly directed against
the absolutist policies of Charles I Stuart, who was sentenced to death and
executed on 30 January 1649 (Wdjcik, 2001, pp. 437-439).
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The passing of Magna Carta in 1215, widely regarded as the beginning
of the restriction of royal power, was one of the first legal instruments to
limit royal authority, enacted as a protest against the abuses of royal powers
by John Lackland. The charter contained provisions restricting arbitrary
arrests, taxation and other legal matters. In 1285, the Second Statute of
Westminster was passed, Establishing the principle that the King could not
levy taxes without the consent of Parliament —A further restriction on the
monarch’s power to tax. In 1295, Edward I enacted another statute of this
kind, which determined the structure of the English judiciary almost until
the end of the nineteenth century.

English parliamentarianism dates back to the fourteenth and fifteenth
centuries, when representative parliaments emerged, initially made up of
representatives of the nobility and the clergy. Parliament gradually gained
a greater role in the legislative process and was given the power to authorise
new taxes.

Absolutism became established in England in the fifteenth century, after
the Hundred Years’ War, which had strengthened the position of royal au-
thority. However, it was unstable and lacked a solid dogmatic foundation,
unlike on the continent, where a political theory of a strong and sovereign
royal power had already emerged in the late Middle Ages (cf. Marsilius of
Padua). Henry VII, the first monarch of the Tudor dynasty, strengthened
royal authority while maintaining co-operation with Parliament. His suc-
cessor, Henry VIII, extended the king’s power but continued to co-operate
with Parliament on certain matters. During his reign, the supremacy of
the Roman Catholic Church was broken by the introduction of a form
of Protestantism that emerged in England in the sixteenth century (the
Act of Supremacy of 1534; Wojcik, 2001, p. 209). Its origins are connected
with the Reformation, which had spread throughout Europe. In England,
however, the process took place in such a way that an autonomous church
was founded with the consent of Parliament. This was advantageous for the
English nobility. As a result, England was spared the devastating religious
wars that ravaged Western Europe in the sixteenth and first half of the
seventeenth century.

A further stage in the emancipation of Parliament from royal authority
was the special form of the Union of England and Scotland. The Union of the
Crowns took place in 1603 when James I united the crowns of England and
Scotland. A single monarchy was established, but each kingdom retained
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its own separate parliament. As a result of the Civil War of 1642-1651, the
monarchy was overthrown and a republic was established under Oliver
Cromwell. The monarchy was restored with the Stuart Restoration in 1660,
but in a constitutional form. England already had this system of government
in the seventeenth century, but it only spread to the continent a century later,
in the nineteenth century, with varying degrees of intensity in the different
European countries (cf. the monarchy in France, Prussia or Tsarist Russia).
The Act of Settlement, passed in 1701, laid down the rules of succession
and confirmed the limitation of royal power. One of the most important
provisions was that many of the monarch’s decisions required the approval
of Parliament.

The limitation of royal power in England was therefore the result of
a process that took place over many centuries. This complex legacy shaped
the British system of government and helped to consolidate its distinctive
legal culture.

. Capitalist economic and social relations arose earlier in England than else-

where. It is not necessary to elaborate on this point, but it is worth merely

pointing out the following circumstances:

o The rise of a moderately wealthy aristocratic class—the Gentry—which
was characterised by a specific ideology, Puritanism, and focused on the
accumulation and circulation of capital (Wdjcik, 2001, pp. 413-417).
Some historians recognise in Puritan ideology the social changes that
took place in England at the turn of the sixteenth and seventeenth cen-
turies. “Puritanism was the teacher of the English bourgeoisie” (Wojcik,
2001, p. 419);

o The early development of long-distance oceanic trade and the related
capital flows. In 1621, the revenues of the East India Company reached
the then astronomical sum of £2,004,600 (Wdjcik, 2001, pp. 412-413).
The English economy, based on maritime trade, was the most important
factor in the expansion of the common law to other parts of the world,
since commercial contracts could not be concluded on the basis of local
law. It was far more convenient to establish these relations under English
law, and legal risks were minimised by the doctrine of precedent, which
obliged courts to follow their previous rulings in similar cases.

3. A different perception of the relationship between the state and the law than

in the continental tradition—a feature that was of decisive importance for
the emergence of the position of the judiciary within public authority in
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common law tradition. In England, as a result of the circumstances described
above, an ideology developed very early on, as early as the Middle Ages,
which separated the archetypes of state and law. Since political power—at
least initially—derived from conquest, the state, understood as a political
community, was not equated with the royal domain. Nor did the absence
of long-term absolutism lead to the state being regarded as the domain
of the monarch. In the Middle Ages and the Renaissance, the concepts of
state and political power were certainly not opposites, but neither were they
identified in the way that led to the modern notion on the continent of the
genetic link between the state—understood as a central authority—and law.
Admittedly, the rule of law principle was articulated relatively late, on the
continent only in the second half of the nineteenth century (Dicey, 1885).
However, its ideological foundations had emerged much earlier in Britain.
English parliamentarianism was built on this idea, among others. Law was
not only regarded as the will of the political sovereign.

The aforementioned principle of the rule of law also differs somewhat
from its counterpart in the civil law tradition—the Rechtsstaat principle.
The latter is not only younger (a creation of Prussian jurisprudence in the
mid-nineteenth century), but primarily emphasises legalism: public au-
thorities may only act within the scope of the powers expressly conferred
on them, without any presumption of competence. It dispenses with a more
comprehensive axiological reflection and, above all, does not presuppose
the ontological status of law. In contrast, according to the common law
view, the rule of law has a deeper philosophical foundation. The law is not
made, but discovered by authorised bodies (primarily judges) and adapted
in such a way that the individual case is best resolved. Thus, an active role of
the interpreter in the subject-object relationship is already assumed in the
conception of the concept of law (Zirk-Sadowski, 1994, p. 48). Legislation
enacted by parliament therefore enjoys greater legitimacy, but it does not
exhaust the essence of law, which is located in the sphere of fundamental
moral values.

4. The dominance of a non-positivist philosophy of law—unlike in continental
legal culture, where (at least in Europe) the positivist approach to law still
plays a significant role, such a philosophy has never had a major influence
on the common law tradition. In general legal scholarship, it is still not
clear whether Anglo-American analytic jurisprudence is a variant of legal
positivism or whether it should be treated as an independent strand within
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the family of positivist legal philosophies. In my view, there are more argu-
ments in favour of classifying it as a distinct philosophy of law within the
positivist tradition, but distinct from legal positivism as such. In a sense,
the term “Anglo-American legal positivism” is a euphemism. Too much
separates Anglo-American thought from Prussian and later nineteenth-
century German legal theory. The fundamental difference lies in the object
of the theoretical description. For the continental positivists, it was the cult
of the law (Radbruch, 2002, p. 159), and thus the object of analysis was the
statutory law. For John Austin and, a century later, Herbert Hart, it was the
judge-made law and the logic on which it was based:

“Certainly the rule of recognition is treated in my book as resting on a con-
ventional form of judicial consensus. That it does so rest seems quite clear at
least in English and American law for surely [the] reason ... that ... judicial col-
leagues concur in this as their predecessors have done” (Hart, 2020, 393-394).

To simplify, one can say that continental positivism is a theory of the
legal system as norms established by a single act of will (based on axioms of
the rational legislator and systemic nature), while analytical jurisprudence
is a theory of the logic of the common law judge—especially in the versions
advocated by Hart and Dworkin.

In continental legal tradition, the popularity of the positivist approach
to law stems primarily from the homogeneous status of sources of law.
Since they are normative acts, the basic assumptions of any positivist phi-
losophy of law—namely the theses on the separation and social efficacy of
law—accurately reflect the specificity of its social functioning. Duty, even
if it is inspired by or directly derived from another normative order, espe-
cially morality, must be formally introduced (positivised) into the system.
The non-positivist concept of law thus becomes, in the civil law tradition,
an element of interpretation and legal reasoning rather than a question of
validation and binding force.

In the Anglo-American legal culture, the situation is different. Legal
philosophy there focuses primarily on the way in which a judge recognises
certain duties (moral, customary and, historically, religious) as law, while
rejecting others. The very mechanism of the common law judge’s reasoning
in the realm of common law, rather than statutory law, is the central object
of analysis of the leading legal philosophical theories—were intended as
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theories of judicial reasoning in the common law (notably Herbert Hart’s
analytic theory and Ronald Dworkin’s theory of law as integrity). Moreover,
the common law judge’s departure from statutory law—on the Continent
in the form of contra legem or praeter legem (the latter being paradoxically
most interesting)—lies at the centre of the precedent-based model of ap-
plying law. The “positivisation” of rules derived from morality, social norms
and the like thus takes place not only in a formalised manner, i.e. through
the legislative process, but also in the context of judicial discretion already
at the stage of reasoning about the validity of a given norm. In contrast, in
the continental legal tradition, judicial discretion is excluded or consider-
ably restricted at this stage of normative reasoning, on the assumption that
it is part of the interpretation of the law. The greatest scope for discretion
only arises at the stage of interpreting the enacted law. However, it does not
occur in legal reasoning, which should be as transparent as possible under
the conditions of a democratic state ruled by law and should not take place
under circumstances of deception.

The common law judge’s power to create rules and qualify facts within
a heterogeneous rather than homogeneous catalogue of sources of law (even
if statutory law largely dominates in practice today) diminishes the de-
scriptive and explanatory adequacy of positivist philosophies of law. Such
philosophies form the basis for the development of specific theories of law
(its validity, application and interpretation). The philosophy of law also
reflects the way in which law is conceptualised in terms of its ontological
and epistemological claims. Especially in the latter respect, the methodology
of positivist philosophies, based on their epistemology, proves to be insuf-
ficient in the common law tradition, since the reconstruction of norms or
normative expressions is not exclusively—or even predominantly—carried
out by means of the formal-dogmatic method.

In Anglo-American legal culture, a non-positivist approach to law pre-
vails, which comes close to a natural law with variable content, while in the
United States legal realism is the prevailing doctrine. Law is thus not only
seen as the product of a political sovereign, but is also derived from morality,
so that the courts play a key role within the structure of public authority.
They are not only organs of law-applying authority, but also creators of the
normative legal order. It is the courts that determine the source of the nor-
mative basis of a ruling and the manner of its application to an individual
case. The creative nature of this mechanism is reflected in the principle of
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stare decisis (“let the decision stand”; Stare Decisis, 2025), which requires
arepetition of the choice of the source of law and its interpretation in simi-
lar cases. The legal system thus evolves from the particular to the general,
essentially through the courts in the process of applying law. Even when
general rules are enacted by the legislature, the judiciary occupies the key
position in shaping obligations secured by public sanctions. In theory, one
can imagine a situation in which the courts decide, contrary to the inten-
tion of the legislature, that the subject matter of an entire law is devoid of
substantive content. In the continental legal tradition, such a situation is
unthinkable. No ruling could be made there because the facts of the case
would be considered legally irrelevant. In contrast, in the common law
tradition, the courts that decide on the normative basis of a decision are not
limited to statutory law, so that a ruling can still be made in this scenario.
To summarise, the mechanism of the common law judge’s reasoning is to
determine the source of the law in terms of the facts, making the law a ju-
dicial custom, which is the essence of doctrine of precedent. Consequently,
law is defined synthetically as the product of judicial activity.

. The treatment of law not as a system, but as a set of rules (a union of rules,

a legal order)—the final feature of Anglo-American legal culture that ex-
plains the distinct socio-political role of the judiciary within the structure
of public authority—is the treatment of law as a looser conjunction of nor-
mative statements than in the traditionally accepted systemic conception
in the continental tradition. As emphasised in the literature, systematics is
one of the foundations for the understanding of law in the civil law tradi-
tion. In common law culture, however, the systemic conception of law is
only of limited use due to the dichotomy of legal sources (statutory law vs.
judge-made law) as The systemic conception assumes that the norms form
an ordered set that is complete and internally consistent (Wréblewski, 2015,
p. 224). Such assumptions cannot be fulfilled with an open conception of
legal sources or at least with their “universality” in the sense of common
law. Above all, the set is not structured, since the rules are derived from the
characteristics of the case to be decided and not from the subsumption of
categorical factual assertions under the hypothesis of a general and abstract
norm. In the common law dualism of legal sources, the set of norms is also
incomplete, since completeness can only be achieved in a homogeneous
structure of sources. The incompleteness of the common law system arises
from the “common” character of law, which means that a particular state of
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affairs can itself become the subject of a normative statement on the basis
of equity and justice. This is determined by the judiciary, not solely by the
legislature. Consequently, the totality of norms is not coherent—not because
they tend to create mutually incompatible rules, but because coherence
is a goal that is impossible to achieve in the face of universality and thus
incompleteness.

Anglo-American jurists therefore treat law as a legal order rather than
a legal system, which implies a looser connection than in the systemic
conception of law. Hart captured this accurately when he described law
as a “union of rules”. The primary role in developing this order within the
structure of public authority thus falls to the judiciary, even if it is not im-
mediately visible.

The characteristics of Anglo-American legal tradition outlined above clearly
show that the inspiration for the strengthening of the position of the courts in the
continental legal tradition within the European area that concerns us lies in their
established role in common law countries. If we see the essence of this phenom-
enon in the leading role of the judiciary within the spectrum of public power as
well as in its key competences in supervising the other powers, then its position
in civil law countries can be described as an equalisation of its status vis-a-vis the
other powers to the level it enjoys in common law countries. This view recurs in
the writings of various proponents of judicial activism, sometimes even in a purely
symbolic way (Gardocki, 2008; Garlicki, 2010, p. 38).

In common law countries, this process has been driven by the precedent-based
model of applying law and by a socio-political consensus on the competence of the
judiciary to create norms. It should be noted, however, that—as will be analysed
in the following section—these two elements are often misunderstood or at least
oversimplified in civil law countries. In colloquial terms, the position of the judi-
ciary in Anglo-American culture is sometimes unthinkingly transplanted into the
civil law context, ignoring the nuances of both precedent and the mythologised
competence of courts to create legal norms. Interpretive activism in the continental
tradition is undoubtedly inspired by the Anglo-Saxon tradition, but its founda-
tions are often adopted selectively or without consideration of all dimensions of
the doctrine of precedent.
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A Precedent-Based Model of the Application of Law
as the Basis for the Reception of Interpretive Judicial Activism
in the Continental Tradition

The notion of “precedent” is used to describe a model for the application of law
or a type of court decision. The two concepts are often confused, especially by
people without legal training, but also by lawyers who have not specialised in
general jurisprudence. Both understandings of precedent have a meaning in the
continental tradition that differs from the common law prototype (Stawecki, 2010,
Pp. 229-230).

The reason for this seems to lie in the aforementioned insufficient distinction
between the status of a decision in the common law tradition and argumenta-
tion per analogiam, which organises precedent as an institution of common law
(Korybski, 2018, p. 210).

Discussions about the possibility of allowing precedents in civil law systems
are well known in Polish legal scholarship and have been conducted with varying
intensity since the early 1970s (Wrdblewski, 1971). Stawecki distinguishes between
“four main positions advocated in Polish literature regarding the recognition of
certain court decisions (or administrative decisions) as precedents: the traditional
position, 2) the sceptical position, 3) the pragmatic position and 4) the radical
position” (Stawecki, 2010, pp. 74-75). They can be summarised as follows:

o the traditional position—which assumes the existence of those factual and
legal circumstances that form the basis for a judicial decision, according to
Wréblewski’s typology. It thus accepts the use of the term “precedent” in
the civil law tradition;

o the sceptical position, which emphasises that “there is no ... basis in our
legal tradition for the introduction of precedent in the form in which it is
used in the common law system” (Stawecki, 2010, pp. 78-79);

« the pragmatic position—which allows the constitutional catalogue of legal
sources to be supplemented by case law (Hauser & Trzcinski, 2008). The
main argument put forward by some authors is that this form of source of
law is not excluded from the catalogue in Article 87 of the Polish Constitu-
tion. Those in favour of this view put forward various arguments, the most
important of which is the observed practice of judicial decision-making and
the development of the position of the judiciary within the current state
power. From a descriptive perspective, normative arguments are derived
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(regardless of their merits, as discussed below). Thus, proponents of this
position argue from experience: courts may not treat certain decisions as
formally binding, but give them such argumentative weight that they be-
come binding in practice. This creates not a normative, but a social relation-
ship—albeit one with legal-normative consequences. It is further argued
that the traditional distinction between argumentative and law-setting prec-
edents has more the character of academic theorising and diverges from
the practice of applying the law (Stawecki, 2010, pp. 84-85). However, this
view fails to distinguish the decision itself (including the normative force
of its tenor) from its reasoning;

o theradical position—which develops the pragmatic position. “Its core is the
conviction that changes in the modern world, including in the context of
civil law, require the recognition of precedent as one of the sources of law
(if only as a non-autonomous source) and, in some cases, the attribution of
binding force to precedent” (Stawecki, 2010, p. 94).

Leszczynski (2018a, p. 8) notes that “the most important issue addressed in
most Polish writings seems to be the distinction between binding and non-binding
precedents” The former is legally binding (de iure), while the latter is binding in
practice (de facto) (Morawski, 1996). A binding (de jure) precedent is normative—
its characteristic is the legal obligation of the courts to follow previous decisions
in the practice of applying the law (Leszczynski, 2018a, p. 14). It is in the nature of
things that it does not work in the civil law tradition, and the views advocating this
position are rare, erroneous or the result of instrumentalisation of legal discourse.
Indirectly, however, such claims emerged during the escalation of the “rule of law
dispute” in Poland, primarily in relation to the principle of direct effect of CJEU
decisions, but also in relation to Supreme Court resolutions, in particular the
resolution of the three chambers of the Supreme Court of 23 January 2020. This
issue will be addressed in more detail in Chapter Four. The predominant problem
is the development of criteria according to which certain decisions of the Supreme
Court cannot be treated as normatively binding, but can be treated as binding on
the basis of their argumentative force. This aspect is often overlooked in the litera-
ture, but framing the issue in this way shifts the problem to the sociology of law.

Of course, it should be pointed out that the treatment of decisions of other
courts as binding by the courts in a manner equivalent to statutory sources of law
in terms of validity is at least questionable in view of the applicable—because not
repealed—provisions of national law on the hierarchy and catalogue of sources
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of law (the Constitution of the Republic of Poland is the supreme legal act, and
the sources of law are defined on the basis of the numerus clausus as a series of
legal acts). Such determinations belong to the realm of judicial discretion and are
extremely difficult to scrutinise both in legal practice and in academic research.

Fortunately, given the subject of this work, we do not have to deal with the
problem of assessing the legality of such measures. Suffice it to say that such ju-
dicial activity takes place and that in some respects it resembles the common law
doctrine of precedent—but not from the bottom up and without socio-political
tradition, but from the top, from the judiciary itself, with the tacit approval of
certain political forces or even with the inability of political and social actors
to recognise the complexity of this mechanism. This observation should not be
limited to the Polish context. The tendency for the judiciary to be used by poli-
ticians and for politicians to be used by the judiciary also exists in Europe and
—it must be openly admitted—is not always a reprehensible phenomenon. For
without such a consensus, it would not have been possible to bring the crimes
of the Nazis to justice in post-war Germany or to take action against members
of the judiciary involved in organised crime in various countries. Initiatives of
this kind, if they are to be carried out on a large scale, must be carried out in
co-operation between both groups—politicians and judges. What they have in
common is the elimination of strictly criminal activities. Otherwise, it might be
difficult to avoid accusations of promoting certain political interests under the
guise of higher values. The invocation of absolute values is a common argument
of latent authoritarian regimes.

Sources of Precedent-Based Thinking

It should be emphasised that in the common law tradition—both in the United
Kingdom and in the United States, the countries where it first developed—the cen-
tral role of the judiciary in the social archetype of law is the result of a centuries-old
tradition characterised by civilisational change and enduring social acceptance.
This role was therefore not created by a particular social group or elite (whether
political, economic or military), but was from the beginning a process that enjoyed
strong social legitimisation. The basis for this state of affairs can be found in the
universality of English law and its openness to the incorporation of new rules based
on values that were not only morally accepted but, more importantly, universally
understood. Law was therefore not identified with the will of the political sovereign
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as a form of political oppression, but as an instrument to protect liberty—and,
above all, property—against the unrestrained will of political power.

By contrast, in the continental tradition, including in Europe, such a protective
role of the courts vis-a-vis society emerged late—essentially only after the Second
World War—and in a centralised form, as evidenced by the establishment of insti-
tutions of legal protection such as constitutional courts and ombudsmen. In the
continental tradition, however, legislation was dominated by statutory law. Con-
sequently, judicial activism is a relatively recent phenomenon in Europe. Leaving
aside the aforementioned tradition of judicial discretion, adjudication based on
sources other than statutory law and the vision of a court that goes beyond a purely
law-applying authority do not have an adequate basis in the currently pluralised
societies of the EU Member States. This poses a serious challenge to the legitimacy
of the judiciary, which, under the pressure of dynamic civilisational change, is
shifting its paradigms of interpretation and application of law from interpretive
restraint to activism (Szczepanska, 2024, pp. 111-112; Grosse, 2024a, p. 14).

But let us return to the question of what it means for something to be a prec-
edent or to be based on a precedent. This expression is often misunderstood in the
European civil law tradition, including in Poland. Most often it is used to refer to
a situation in which a court makes a decision:

« on the basis of a provision that has never been applied before, and/or

« inrelation to a socially significant issue for which there is no previous deci-

sion in a similar case (a classic example is “Swiss franc cases”, which—at the
time of writing —were a relatively new phenomenon). In this sense, the term
“precedent” is sometimes used by journalists, but—somewhat confusingly—
also by lawyers (Glogowski, 2024; Precedensowe orzeczenie SN, 2017).

These two situations can also occur simultaneously. It should be noted that in
the second case, despite the obvious reference to the factual basis of the ruling, we
are also dealing with a problem of an interpretive nature. From the point of view of
evidence, the case may indeed be straightforward. Therefore, this element of judi-
cial reasoning is not considered a defining characteristic of a precedent decision so
understood. Both scenarios described are essentially about the interpretation of the
law: the first one is directly about this, while the second one centres on the problem
of the judge’s search for a basis of validity. Of course, different configurations are
possible, and these challenges can also occur together. In public discourse, such
decisions are usually treated in their formative stage as an expression of judicial
activism and are generally not viewed negatively. The court is confronted with the
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challenge of a “hard case” The controversy may lie in the ruling itself, but not in
the fact that the court had to act actively in delivering it.

There is another point. In the continental tradition, a precedent is understood—
quite generally—to be the first ruling made in such a situation. It is a new case
that the judiciary has not dealt with before and is usually of social importance, as
defined above. Problems of interpretation arise in many cases—especially before
courts of appeal or supreme courts—but not all are labelled as precedents.

To summarise, in the continental tradition, the question of precedent is reduced
to the interpretation of law or arises in relation to a case that has not yet been
decided. What determines its status as “precedent” is not the element of factual
reasoning, but rather the challenge that arises from interpretive reasoning.

Of course, there is another circumstance in the civil law tradition that distin-
guishes the “precedents” found there from those in common law countries. This is
the most formally significant element already mentioned above, namely the bind-
ing effect on judges. In the civil law tradition, apart from a few exceptions, there
is no element that binds a court to the decision of another court of the same type.
Judicial decisions here are made according to the principle of judicial indepen-
dence, which stands in contrast to doctrine of precedent. A court is autonomous
in its legal and factual assessment of the basis for a decision and is only bound by
a preliminary ruling in narrowly defined cases—and then not on the basis of an
interpretive custom with binding effect (which is what precedent entails), but on
the basis of a jurisdictional norm laid down by legislation. It must be emphasised
that judicial independence, as it is understood in the continental tradition, is based,
among other things, on the independence of jurisdiction. This is entirely justified,
because in common law, precedent is associated with the limitation of judicial
discretion and the guarantee of uniformity of rulings in similar cases—something
that is particularly important for legal certainty in business transactions.

Systemic binding by a preliminary ruling also occurs in concreto in the context
of the principle of appellate review and in the context of questions referred to
higher courts for a preliminary ruling. However, such responsive measures taken
by higher courts are not formally binding in abstracto. Such a binding effect arises
above all from the adoption of resolutions on points of law of the courts of cassa-
tion, which are generally binding on the formations of common courts. However,
these are doctrines of statutory law that have little in common with the doctrine
of precedent.

According to Stawecki, the introduction of the term precedent into the legal
language is only possible if one accepts its broad meaning, since in the narrower
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sense it is “a solution that is exclusively characteristic of the common law system”
(Stawecki, 2010, pp. 60-61). This broad understanding of precedent was intro-
duced by Wréblewski, Who defined it as “a decision that normatively or factually
influences other decisions” (Wréblewski, 1971, p. 393).

Disadvantages of Precedent-Based Reasoning

The above positions on the acceptance of precedent in civil law systems form
a typology based on fuzzy criteria. However, as we have already noted, activism
and interpretive restraint are themselves concepts that are difficult to delineate
precisely. It is easy to see that the “traditional” and above all the “sceptical” posi-
tions belong to legal passivism.

On the other hand, the other two positions—the pragmatic and the radical—
in which judicial decisions are either authorised or accepted (remarkably, under
existing law) as a source of law naturally belong to the paradigm of interpretive
judicial activism.

Above all, the radical position that grants judicial decisions the status of a source
of law (even in the sphere of judicial discretion) leads to a number of problems of
a purely legal nature that seem to be largely unknown to the proponents of this
position. It is not only a matter of confirming—essentially tautologically—the as-
sertion that the catalogue of sources of law laid down in the Polish Constitution
(as in other states belonging to the civil law tradition) allows judicial decisions to
be considered sources of law simply because the Constitution does not expressly
prohibit that. Such a view is not only wrong and contrary to the interpretative
guidelines, it is downright absurd. It is generally accepted that the catalogue of
sources of law in civil law systems is closed and that the list of forms of gener-
ally binding legal sources has the character of a numerus clausus—primarily for
reasons of legal certainty and because of the compatibility of this position with
the principle of the democratic state ruled by law. An open catalogue is accepted
only within the framework of interna, meaning acts that bind public adminis-
tration but have no universally binding force. Public law is not private law: it
does not function according to the principle that everything that is not expressly
prohibited is permitted. Finally, the peculiar “supplementation” of the catalogue
of sources of law by acts of applying the law issued in judicial form is in obvious
contradiction with the interpretive doctrine of prohibition per non est, which
prohibits the interpreter (and, in accordance with the rule of law principle, the
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public authorities) from adding expressions to the text of a normative act that do
not appear in it. This view also contradicts the provisions defining the catalogue
of sources of law. No authority has the power to add to it—not even legal scholars,
who must ultimately be regarded as a group representing a social interest. A final
critical argument (albeit in a slightly different context) is the mixing of descrip-
tive and normative perspectives, which has been noted and negatively evaluated
in the literature (Stawecki, 2010, pp. 91-92). The observation that certain judicial
authorities treat certain rulings as sources of law does not justify the conclusion
that these rulings thereby constitute legal norms. This blending of two cognitive
perspectives also has the disadvantage that it does not distinguish the question of
reasoning from the question of legal interpretation. If accepted, this would mean
that the body applying the law could cite the decision of a court as the source of
the normative basis for its decision. This would mean the end of the subsumptive
model of law application in the civil law tradition, which would be replaced by
a precedent-based variant. There are no legal-normative grounds for recognising
the validity of such a position.

Radicalism, which gives judicial decisions the status of precedent, is also con-
fronted with numerous problems of a purely normative nature, including those
concerning guarantees for the parties to the proceedings. In a democratic state,
the subjects of legal norms must know the catalogue of recognised sources of
law and the competences of the state authorities, including the courts, with their
limits. The subjects of legal norms include all institutions, both private and public.
This ensures the socio-political order within the community, which is the state.
In the common law tradition, such an awareness exists because the legal system
contains well-defined forms of legal sources; one of these sources—judicial deci-
sionsis—are regarded as having validating force. This order includes an equivalent
of conflict of laws rules familiar from civil law, including those governing the
relationship between statutory law and judicial decisions. Hart noted that Eng-
lish law regards legislation enacted by Parliament as the highest authority within
the legal system (Hart, 2020, pp. 393-394). It should be emphasised again that
precedent was seen—by the framers of the US Constitution, among others—as an
institution that should limit discretionary judicial activism. Alexander Hamilton
wrote:

“To avoid an arbitrary discretion in the courts, it is indispensable that they should
be bound down by strict rules and precedents, which serve to define and point out
their duty in every particular case that comes before them. The notion of presumed
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knowledge of law was profoundly alien to Hamilton. ... He had no doubt that knowl-
edge of the law and the ability to apply rules of precedent correctly could only be
confined to a few of the best prepared jurists” (as cited in Zych, 2017, pp. 280-281).

The assumption of a quasi-validative role for case law not only contradicts the
principle of a closed catalogue of sources of law, but also undermines the protective
function of the law for the parties. It extends the continental judge’s discretion to
a de facto hidden basis of validity and makes it more difficult for a party to make
use of the tools of appellate review. The core premise of this principle is that a party
or a party to the proceedings must be able to engage in a substantive debate on the
merits of a ruling (in legal jargon, the decision is said to be reviewable on appeal).
When a court obscures the factual basis of validity through a form of deception—
treating a precedent as if it were merely an interpretive argument when in fact it is
the source of its decision—the protections available to the appellant are weakened.

The above concerns the problem of transparency in activist judicial behaviour,
whose central difficulty in legal systems is to maintain an appropriate balance
between the judge’s self-awareness of their own limits in decision-making—re-
specting the will of a democratically legitimised legislature—and the distinction
of extra-legal criteria of a judicial decision in the dimensions of validity, inter-
pretation and reasoning. A second problem lies in the difficulty of adequately
justifying such a position. In order to fulfil these requirements, sound theoretical
knowledge and methodological awareness are required, which can be unfamiliar
even to highly experienced judges with an excellent knowledge of the law, case law
and legal doctrines. However, this creates the temptation to “swim in water that
is too deep’, namely to adopt an activist stance. One solution to these problems
proposed in the literature is the postulate of a “discursive style of justification of
judicial decisions that reveals and deepens (rather than automates) axiological
reasoning about the role of extra-legal criteria in the interpretation, decision-
making process and content of judgements” (Leszczynski, 2022, p. 319). How-
ever, this seems to me to be both vague and quite wishful thinking. It cannot be
achieved without a thorough reform of the entire system of judicial recruitment
and even legal education, in which the teaching of legal logic in the broad sense
(argumentation, theory, analytical legal philosophy, etc.) is increasingly reduced.
The point is that in the Anglo-American tradition, the entire system of legal edu-
cation, including its social dimension, is geared towards strengthening activism
in the broadest sense, not just judicial activism. In the statutory legal tradition,
on the other hand, positivist education still predominates, which does not seem
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problematic to me, since a predominantly monocentric legal system is still better
captured by positivist legal philosophy, understood as descriptive theory. The selec-
tive adoption of mechanisms known from common law, without the legal training
and legal logic on which they are based, could bring more problems than benefits
to the judiciary. To the question of whether we want judges to be philosophers or
craftsmen (Zajadlo, 2024a, p. 9), in the context of judicial activism and judicial
restraint, one could answer that a judge can be a philosopher if they are properly
trained; but if they are a craftsman and excels as a craftsman, they should not aspire
to the role of a philosopher.

Interpretive Activism and Restraint in the Context
of Argumentative Precedent

Notwithstanding the above criticism of the position that allows for the existence
of de iure precedent in the continental tradition, it is equally important from the
perspective of judicial activism to address the issue of argumentative (legally non-
binding) precedent. Only the traditional or sceptical attitude towards the role of
precedent in statutory law is associated with interpretive restraint. This attitude is
rather moderate and recognises the existence of such precedents.

Two arguments are put forward here: one analytical (linguistic) and another
that we can characterise as scientific.

The first arises from an analysis of legal language and the recognition of the
obvious fact that the term precedent, although often misused colloquially (espe-
cially by “non-lawyers”), is nevertheless part of the lexicon of legal discourse and
is used in a variety of contexts—academic, public and journalistic. The sceptical
position highlights strictly legal normative arguments that are essentially the same
as those put forward in the critique of the radical position: namely, that the legal
claim that recognises de iure precedent as a source of law is false because it has no
support in the applicable provisions and cannot be derived through the canons of
statutory interpretation. The concept of precedent must therefore be reduced to
legal reasoning, with the express caveat that this is not consistent with its mean-
ing in the Anglo-American legal tradition. To avoid an oxymoron, it is suggested
that precedent in the civil law tradition should be regarded as a purely journalistic
expression, while legal scholarship—in particular legal theory and philosophy—
should provide a more precise analytical account of the mechanisms by which
courts rely on their own case law in reasoning. Such mechanisms are well known
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in practice and scholarship and are generally viewed favourably as part of the
judiciary’s capacity for self-reflection and as a means of increasing legal certainty
among the subjects of legal norms (Wojciechowski, 2004, p. 226).

The second, scientific argument is an analytical development that has already
been discussed in the literature (Stawecki, 2010). It concerns the elaboration of
a methodology that would make it possible to evaluate judicial decisions accord-
ing to their argumentative weight. This is not about their legal force vis-a-vis the
law, but about their persuasiveness on a sociological level. This position seems to
combine both interpretive activism and restraint, since it limits activism to par-
ticularly difficult cases and is consistent with the need, emphasised in the previous
chapter, to focus more on the analysis of concrete judicial decisions than on the
formulation of abstract features of activist approach.

Against this background, interpretive activism in connection with the growing
role of the judiciary within the structure of public power (its judicialisation) is
perceived as a social process that manifests itself in Europe with varying intensity
in the individual EU Member States. This process is underway, for example, in
Poland, where the normative role of precedent is perceived as a proposal for future
legislation, offering a way to overcome the normative difficulties described above.

Advocates of strong interpretive activism evaluate the question of precedent
in the continental tradition according to current law, as if the state of affairs were
already established. The assessment of such a state of affairs and its implications
is debatable, but it seems that this form of judicial activity is treated as a kind
of historical necessity arising from several circumstances, including, above all,
the crisis of the statutory law-making model in the face of dynamic civilisational
changes such as processes of decodification and the growing role of soft law (de
Bérier, 2019).

Although the attribution of a law-making role to judicial decisions in the con-
tinental tradition may be questioned—indeed, it is much easier to find arguments
against such a view than in favour of it—the question of the enforceability of
formal bindingness as a consequence of judicial independence in adjudication
(and external independence more broadly) becomes particularly significant when
considering precedent in civil law systems, especially in the EU. This issue has been
insufficiently explored so far, although it has been mentioned in the literature, as
it also has to do with the unrestricted will of the judge. It is about the pressure
exerted within the judiciary on judges to issue decisions that correct the rulings
of higher courts, which the judiciary itself has recognised as “precedents” and as
binding argumentatively, if not normatively. The imposition of such a “binding
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force” can only occur through moral or social pressure, as there are no formal
normative mechanisms due to the constitutional status of judges and the protec-
tion of judicial independence. Of course, institutional mechanisms can be used,
such as the negative attitude of inspecting judges, poorer career prospects for
judges, obstacles to promotion or the intense scrutiny of “rebellious” decisions by
appellate courts, but these are only half measures. From the perspective of judicial
ethics, social behaviours aimed at exposing judges to environmental pressures are
even more worrying: harassment, spreading false rumours, ostentatious breaches
of professional etiquette (such as refusing to shake hands or treating colleagues
with moral superiority). Such actions must of course be judged individually, and
judges- like members of other professions- are not immune to mutual animosity.
Nevertheless, judicial restraint in social behaviour plays a role both in relations
between judges and between judges and society, and helps to prevent a chilling
effect that could distort judicial decision-making. A radical manifestation of such
behaviour—which undoubtedly amounts to a disciplinary offence—is to defame
colleagues by accusing them of unlawful acts that fall within their judicial free-
dom or publicly questioning their professional competence (Galczynska, 2022).
Another example in Poland was the reported case in which some judges physically
removed the desks of their colleagues to demonstrate their disapproval of their
attitude and unwillingness to co-operate (Zarzut dyscyplinarny, 2022).

The above problems are related to a phenomenon that is connected in vari-
ous ways to judicial activism and restraint, namely the susceptibility to judi-
cial conformity: the adaptation of one’s own interpretation of the law to that of
influential groups, a judicial “audience” or circles of authority, rather than to
one’s own independent convictions. The extent to which such phenomena can
be analysed is questionable, as they must be distinguished from the fundamen-
tal civil law postulate of uniformity of case law. The counter-argument to these
negative tendencies is that they remain an exception. The uniformity of case law
can and should be guaranteed by institutional mechanisms and is maintained by
professional and academic discourse—be it in judicial reasoning, at conferences
or in academic publications. I would just like to note that impairment of judicial
independence can also take the form of pathological behaviour within the judi-
ciary itself, which in other professional contexts would be classified as a breach
of work discipline: Discrimination, bullying, defamation, etc. It should also be
emphasised that this kind of “forced enforcement” of argumentative precedents
may equally affect decisions deemed desirable from the point of view of activism
or restraint.
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Definition and Essence of Precedent

In the Anglo-American legal tradition, precedent is defined differently than in the
continental tradition. Above all, the term does not refer to a single judicial ruling,
but to a concept of a model of the application of law based on precedent cases.
According to Leszczynski (2018, p. 3), who refers to Black’s Law Dictionary, there
are three definitions of precedent in Anglo-American legal discourse.

One of the source definitions is as follows:

Precedent refers to something that has happened or that was done in the past, and
that serves as a model for future conduct. In the case of the ratio decidendi, the
precedent set is the principle or reasoning that has been established in a single case
that serves as an example or rule to be followed in subsequent cases.

Precedents are based on two principles: ratio decidendi and stare decisis. The
first is defined as follows:

The ratio decidendi (also known for short as the “ratio”) refers to the “reason for the
decision” and is a principle in common law that demonstrates the reason for a case.

The second is defined as follows:

Stare decisis translates to “to stand by the matter”. This means that certainty in the
law requires that principles of law laid down in earlier cases should be followed (as
a general principle), provided the material facts are the same.

In Doroszewski’s Dictionary of the Polish Language, precedent (Polish: prece-
dens) is defined as “an event that precedes another similar event; an occurrence
or ruling that serves as an example or justification when dealing with analogous
matters” (Doroszewski, 2025).

As noted in the literature:

“precedent’ derives from the Latin praecedere—’to precede, go before! The word
was borrowed from Middle French and entered English in the late fourteenth or
early fifteenth century. It first appears in the Year Books, which were written in
French and document proceedings in the Westminster courts, in the first half of
the fifteenth century in the form un precedent or un president. The word acquired its
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modern English form ‘precedent’ in the seventeenth century, and the Polish equiva-
lent precedens entered the language in the first half of the nineteenth century” (Zych,
2017, pp. 27-28).

Recalling these well-established foundations of the precedent-based model of
the application of law, it becomes clear that, in short, the intuitive understand-
ing of precedent in the civil law tradition differs markedly from its common law
“original” While in the continental approach the emphasis is on the first ruling
(a previously undecided case), in the common law it is rather the subsequent rul-
ing in which the rule from a similar case is repeated. The facts and the reasons for
the judgement must be sufficiently similar and the expression “facts are the same”
should not be understood literally. A ruling only acquires the status of a precedent
when its reasoning is reproduced. This element is the very essence of the principle
of stare decisis.

The second difference concerns the elements of normative reasoning (Moore,
1987, p. 183). In civil law, it is exclusively a question of replicating the meaning of
an established basis of validity. It is therefore a question of statutory interpretation,
the result of which (i.e. the derived meaning) is applied in similar cases. It is not
a question of the way in which interpretive operations are carried out, whereas in
the common law precedent model of the application of law, the pragmatic aspect
of the reasoning—its form and mechanism—is fundamental. However, a closer
analysis shows that in civil law the emphasis is actually on replicating both the
basis of validity and the manner of its interpretation. The analogy that connects
cases is not about the similarity of facts, but about their legal qualification. It
therefore relates to interpretive reasoning (interpretation of law). In common law,
on the other hand, analogy concerns evidentiary considerations. For this reason,
precedent is sometimes described as from case to case reasoning.

To assess the matter more thoroughly, the most important element of the defi-
nition of precedent seems to be that which can be summarised as a pattern of
behaviour. It is about the replication of judicial reasoning in similar cases, espe-
cially through the choice of the applicable source of law. This is a crucial difference
because, given the homogeneous catalogue of its sources of law, such a question
does not arise in the continental tradition.

The qualification of the facts on the basis of good practise in similar cases can
take one of three forms:

1. Application of statutory law—This is currently the most common method

and predominates in public law. It is similar to the way a civil law judge
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decides cases, But does not exhaust the alternatives available to a common
law judge. Statutory law also takes precedence over common law. A judge
must therefore determine whether the facts of the case fit the hypothesis
of a general and abstract legal norm. The increasing role of statutory law is
also intended to increase the legitimacy of both the legal basis relied upon
in a particular case and the ruling itself. It is worth noting that the universal
legitimacy of statutory law is frequently emphasised in the Anglo-American
literature on interpretive judicial activism (Wolfe, 1997, p. 55).

2. Relying on a previous decisions, made in a set of facts, when the “reasons”
of the case support using it as the basis for the ruling—This situation is
intuitively seen, particularly in civil law culture, as the very example of
precedent because of its symbolic function. In reality, the matter is more
complex. In federal states such as the United States, with a vertically and
horizontally complex structure of public authority, the binding force of
a prior ruling in a similar case operates according to detailed rules of sub-
ordination of certain courts to others. As mentioned above, in contrast to
the continental tradition—where a judicial decision is not a source of law
but can serve (sometimes to a considerable extent) as an aid to reasoning
in the interpretation of statutory provisions—in the common law tradi-
tion a decision serves as a basis of validity, i.e. it can serve as the basis for
an act of applying the law. For this reason, Anglo-American law blurs the
distinction between lawmaking acts and acts of applying the law (Korybski
& Leszczynski, 2015, pp. 14-15). It has also been observed that the scope of
what is known as “precedent-based law”—a common shorthand for judge-
made law—is steadily decreasing today, giving way to statutory law. The
latter not only takes precedence over judge-made law, but also supersedes
all previous judicial decisions applicable to a matter governed by the later-
enacted legislative act. The courts are therefore obliged, as a first step, to
search for the applicable statutory provision in the catalogue of sources of
law. Statutory law therefore occupies a privileged position. However, this
logic does not result from a systemic constitutional norm, but from judicial
practice. The privileged position of the judiciary is in turn characterised by
the competence of judges to make a subjective (albeit not arbitrary) decision
as to whether a given situation falls within the scope of a statutory provision
and whether it is therefore covered by an earlier decision.

3. Issuing a new decision in relation to a set of facts that is neither covered by
an earlier ruling nor by a statutory rule—This is the strongest example of
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judicial discretion in the common law tradition. Some authors have claimed
that the role of the common law judge in this respect is similar to that of
the Roman praetor, but a careful analysis shows that this parallel is only
superficial. As Giaro explains: “The law-making factor in [Ancient] Rome
was not judgment, but the advice of a jurist. Roman law therefore did not
look backwards, but forwards” (Dajczak, 2009, p. 39). The mechanism of
precedent is particularly striking in such cases. The ratio decidendi, which
obliges the courts to “let the decision stand,” is an axiological argument.

It consists in the fact that—as Ronald Dworkin put it—it is required
by “justice or fairness or some other dimension of morality” (Dworkin,
1998, pp. 56-57). Thus, there is a recurring pattern of a judge’s behaviour:
the facts which originally did not fall within the scope of statutory law or
a previous judicial decision nevertheless fall within the scope of judicial
decisions on the basis of rules of equity and justice—or, more generally, on
moral grounds.

This modus operandi reflects the openness and contemporary under-
standing of the “common” nature of Anglo-American law. Whereas in the
continental tradition, law is always a closed set of norms (whether more or
less extensive), in common law it is an open set of rules whose recognition
as “law” is de facto by the discretionary judgement of the courts. This fun-
damentally changes the meaning of judicial activism and judicial restraint:
in Anglo-Saxon legal culture, these concepts are largely confined to judicial
review and constitutional reinterpretation. Other manifestations of proac-
tive judicial activity—overruling or distinguishing precedent (Lindquist
& Cross, 2009, p. 123), adjudicating in parallel to statutory law in decisions
that can nevertheless be seen as falling within the latter’s scope, or creating
new judicial rules—are seen less as instances of judicial activism (in the con-
tinental sense) than as intrinsic features of the common law tradition itself.

It is worth noting that, according to the most influential theories of how com-

mon law judges operate it is this third type that is unique to the common law

tradition. Importantly, both Herbert Hart’s analytic theory and Ronald Dworkin’s

theory of law as integrity attempt to capture the essence of common law judges

behaviour in terms of the most adequate account of the way the law embraces pre-

viously unresolved cases. Both authors characterise them as “hard cases”, but it is

Dworkin who explicitly builds his account of the special character of the common

law tradition on them. For Hart, a case that is not covered by positive law (be it an
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enacted statute or an earlier judicial ruling) is an aberration, a peculiarity within
an union of rules. He therefore proposes “solutions ... based on extra-legal norms,
whereas the non-positivist Dworkin builds them on the basis of principles and
policies” (Zajadlo, 2008, p. 10). These, in turn, are treated directly as the basis for
the judicial resolution of difficult cases, without artificially distinguishing whether
they lie within or outside the rules that make up the legal order.

The current landscape of sources of law in the common law tradition shows
the predominance of statutory law. Today, judge-made law primarily characterises
the area of contract law, including consumer law and, to a certain extent, com-
mercial law. It also remains of great importance for international corporations.
In large commercial transactions, the predictability of potential disputes and the
methods by which they are resolved when a dispute arises between the parties to
the contract are of particular importance. The precedent-based model of applica-
tion of law allows parties to ensure the consistency of case law by demonstrating
similarity to a previously decided issue, thereby reducing judicial discretion. Such
a situation is not possible in the continental legal tradition due to the principle
of jurisdictional independence: A party can only be argue that a proposed inter-
pretation or the outcome of the ruling, But does not have the normative right to
bind the court in abstracto to a particular interpretation of the law, except in the
rare and exceptional cases expressly provided for by statute. In the common law
tradition, however, this feature, which is crucial to international trade, is not only
present but constitutive of the specificity of the precedent-based model of judicial
application of law.

It is also worth noting that the cultural difference between judicial activism in
common law countries and in the statutory law tradition is closely related to the
role it plays within the forms of sources of law. In civil law countries, particularly
in Poland’s immediate geopolitical context, i.e. in the European Union and espe-
cially in continental Europe, judicial activism is located in the area of statutory
interpretation and is primarily associated with a non-positivist paradigm of legal
interpretation. According to this paradigm, the primacy of linguistic and logical
canons of interpretation is contrasted with extra-linguistic canons such as systemic
or teleological interpretation. This represents a simplistic view of judicial activism
that sees it exclusively (or at least predominantly) as a matter of statutory interpre-
tation and, in particular, of operational interpretation—especially in its judicial
form. Naturally, this phenomenon plays a negligible role in the administrative way
of applying the law due to the lack of independence of administrative authorities
in issuing decisions, although this issue would require further investigation. In
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the common law tradition, on the other hand, judicial activism is primarily as-
sociated with the power of the courts to create legal norms or to decide praeter
legem—“alongside” statutory law. In such cases, while the court cites statutory law
as the basis for validity of the ruling, it adds an element of autonomous judicial
decision-making arising from case law.

The dichotomy described above is clearly reflected in the way “hard cases” are
defined in the civil law and common law traditions. In common law a key ques-
tion is one of validity, whereas in civil law focuses on interpretation. This reflects
a broader or narrower understanding of normative validity. Assuming a homo-
geneous catalogue of sources of law, as in the common law tradition, the question
boils down to “whether the legal provisions belonging to the legal system can be
a source for reconstructing the normative basis of a decision in a given case and,
if the answer is affirmative, which provisions can be treated as a source for recon-
struction and whether they are binding” (Leszczynski, 2004, p. 152). Put simply,
it is about determining which laws and which of their provisions should serve as
the basis for a decision to apply the law.

The above considerations illustrate the considerable differences in the ques-
tion of judicial activism in the Euro-Atlantic legal cultures. Failure to take these
conditions into account inevitably leads not only to misunderstandings, but also
to serious distortions and even to the instrumental invocation of “historical neces-
sity” in support of activist judicial action in the face of contemporary challenges
(Safjan, 2023). However, the archetype of justice in a Euro-Atlantic legal culture
should not be inferred solely from the quantitative predominance of statutory
law over other sources of law in that culture. In common law countries, what
matters most is that the position of the judiciary is based on a socio-politically
accepted competence to choose the applicable source of law, combined with the
de facto openness of the systems of laws. In civil law systems, including Poland’s
immediate geopolitical context—the European Union—the law is created by the
political authority and judges have an extended, though not unlimited, discre-
tion in interpreting its meaning. However, in the context of statutory regulation,
extensive interpretation has clear limits and, in extreme cases, prevents the courts
from legislating in the way that is customary in the Anglo-American tradition. It
should also be emphasised that interpretive factor in strengthening the position
of the judiciary—is to some extent embedded in the identity of the common law
tradition itself. By contrast, in statutory law systems, in situations that require a dy-
namic interpretive approach, judges must resort to methods that are often regarded
in society as legal sophistry. Constructing general models of judicial activism in
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this context is therefore extremely difficult, if not impossible, and it seems more
productive to adopt the perspective of analysing specific decisions individually.
Methodologically, this means that the study of activism and restraint shifts to case
studies and, more broadly, to qualitative approaches. The traditional doctrinal
analysis of case law based on representative and carefully selected samples is dif-
ficult or impossible, as it is difficult to define uniform analytical criteria and draw
generalisable conclusions.

Such a methodological approach was adopted in this project, the results of
which are presented in the next chapter.



Chapter Three

Decision-Making Risk
and Interpretive Judicial
Activism—Research Findings

Verification of the Research Hypothesis

With the approval of the First President of the Supreme Court, 12 Supreme Court
judges participated in the project. For obvious reasons, the identity of these judges
was known only to the members of the research team. In addition to the author
of this study, who acted as project leader, the team included academics from the
Faculty of Law and Administration at Cardinal Stefan Wyszynski University in
Warsaw: Dr Aleksandra Syryt and Jacek Kotota. The psychological tests and their
evaluation were carried out by Dominik Gotuch, PhD from the Institute of Psy-
chology at the same University.

Both judges appointed to the Supreme Court by the National Council of the
Judiciary before 2018 and those appointed afterwards took part in the study. At
the time of the study, two of the judges were retired, although they had left the
bench no earlier than three years before participating in the project. Most of the
judges interviewed—both those appointed before and those appointed after the
2018 changes—were highly experienced and had many years of judicial service
behind them. Of the 12 participants, three were women. A more detailed descrip-
tion of the judges cannot be given due to the risk of circumstances becoming
known that could allow their identification. For the purposes of this chapter,
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they will be referred to as Judge 1, Judge 2 and so on. Their identities were not
disclosed to the experts who assessed the resolutions for which these judges
acted as rapporteurs.

Given the small size of the sample, the calculation of correlation coefficients
typical of quantitative research was not used. Instead, a qualitative analysis was
conducted on the basis of empirical material consisting of the evaluation of psy-
chological tests, transcripts of interviews with the participating judges and an
analysis of their case law based on a questionnaire completed by a group of 40 ex-
perts. The aim of the study was to identify and describe the problem, and this aim
was achieved. Of particular importance here is the case study aspect of the project:
the psychologist’s analysis of the decision-making strategies of judges with many
years of judicial experience, together with their statements on the phenomena
of interpretive activism and restraint. Below you will find a consolidated tabular
summary of the results.

Table 1. Summary of research findings

Judge no. | Decision-making strategy Judicial strategy
1. Risk-taking Restraint
2. Risk-averse Restraint
3. Risk-averse Restraint
4. Risk-taking Activism
5. Risk-taking Restraint
6. Risk-averse Restraint
7. Risk-taking Restraint
8. Risk-taking Activism
9. Risk-taking Restraint
10. Risk-averse Restraint
11. Risk-taking Activism
12. Risk-taking Restraint

Source: Author’s own work
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Table 2 presents a cross-tabulated summary of the results.

Table 2. Cross-tabulated research results

Judicial strategy
Restraint Activism Total
Decision-making strategy | Risk-averse 4 0 4
Risk-taking 5 3 8
Total 9 3 12

Source: Author’s own work

The sample surveyed was dominated by judges whose jurisprudential output
was categorised by experts as corresponding to interpretive restraint (9 judges).
Three were identified as “activists.” Four respondents exhibited a risk-averse de-
cision-making strategy, while five were characterised by a risk-taking strategy. Of
course, the results must be limited to the sample analysed, but the main finding
is that all judges who were classified as “restrained” also pursued a risk-averse
decision-making strategy. Of those who took a risk-taking approach to decision-
making, three out of five were categorised by the experts as activist judges. This
is understandable and intuitively supports the observation that not every judge
who is prone to risk-taking behaviour necessarily adopts an activist approach to
interpreting the law. Nor do they always decide cases in line with this strategy.
Rather, they tend to issue activist rulings. It is also worth examining the extent
to which the experts were prepared to clearly categorise the case law of certain
judges as being characterised by interpretive activism. This represents a potential
confounding variable.

It should be recalled that the research hypothesis assumed a correspondence
between the judicial strategy and the decision-making strategy. The study did not
focus solely on the relationship between activist judges and risk-taking decision-
makers. Rather, it focused on the broader question of the extent to which decision-
making style corresponds to the form of legal interpretation, whether activist or
retrained. The most important finding is that a regularity was observed in this
respect, even if the results cannot be regarded as universally valid due to the small
size of the sample. For this reason, no correlation coefficient was calculated.

To summarise, it can be said that the results do not allow the research hypoth-
esis to be verified in terms of statistical regularity. There is therefore no reason to
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reject the null hypothesis. The main difficulty lies in the lack of representativeness
of the sample. After all, the analysis was carried out in the form of a case study.
Nevertheless, the results are remarkable, as all judges in the group categorised as
restrained showed a risk-averse decision-making strategy.

However, the study has shown that the phenomena analysed are by no means
indifferent: Psychological mechanisms play a significant role in the normative
reasoning of judges. More comprehensive research in this direction would be
valuable, as the presumed specificity of legal logic could prove to be more suscep-
tible to subjective human factors (psychocognitive mechanisms) than previously
assumed. This could make it possible to revise the widely accepted position—
prevalent in both the statutory law and common law traditions—that contrasts the
interpretation of laws made by substantively competent actors and the humanistic
interpretation, or at least those modes of reasoning rooted in the psychological
mechanisms of decision-making.

It should be emphasised that the numbering of the judges in the interpreta-
tion of the psychological test results does not correspond to the numbering of the
interviewees in the interviews. This measure was intended to further reduce the
risk of identifying the judges who participated in the project.

Psychological Testing

The judges were assessed by the expert using the following psychological tests:
+ Jowa Gambling Task—a decision-making test,
o IVE—Impulsivity Questionnaire,
« EPQ-R (S)—Eysenck Personality Questionnaire, short version,
o LMI-K—Achievement Motivation Inventory, short version,
o LBQ—Occupational Burnout Questionnaire,
o CwP—Man at Work Questionnaire.

The testing was conducted in the second half of 2022. In one case, at the be-
ginning of 2023, no qualitative analysis was carried out for one participant; thus,
the results below refer to 11 individuals. For 10 participants, the tests were ad-
ministered in person in judges’ chambers at the Supreme Court of Poland. Two
participants were tested remotely, via real-time communication. All sessions took
place in the late morning, when participants were rested and less burdened with
work. These conditions were requested by the expert psychologist prior to sched-
uling the examinations.
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The Iowa Gambling Task is a tool frequently used in research on decision-
making processes. Initially, it was applied to people with neurological disorders
(Bechara et al., 1994), but over time it has also been used in studies involving
healthy participants (Jaracz & Borkowska, 2012, p. 461). The test consists of 100
trials. In each trial, participants choose one of four cards (A, B, C, D). Choices
A and B are always classified as “risky,” while choices C and D are classified as
“safe,” although participants are unaware of this. In each trial, a certain amount of
money is received, with higher rewards assigned to the “risky” cards. Exactly 50
trials involve a penalty, determined in advance by the authors of the procedure.
If, in a penal trial, participants choose a “risky” option, they receive the predeter-
mined reward but must also pay a large penalty that exceeds the gain several times.

By contrast, the penalty for “safe” choices is relatively small. The task outcome
is calculated as the difference between the number of “safe” and “risky” responses.
Negative values indicate a predominance of “risky” choices, while positive values
indicate a predominance of “safe” choices (Jaracz & Borkowska, 2012). When in-
terpreting the results, it should be borne in mind that the measurement is subject
to an estimated error margin of 15%. Interpretation is further adjusted for partici-
pants’ age (i.e., “compared with other participants of the same age”).

The LBQ questionnaire was also used in the study. It is designed to measure
occupational burnout among people working in helping professions. Burnout is
understood as a psychological syndrome arising from chronic stress caused by an
imbalance between individual resources and workplace demands. It is assessed
across four dimensions:

« Psychophysical exhaustion—an evaluation of one’s own psychophysical

resources.

« Lack of engagement in relations with clients—describing the quality of re-

lationships with clients (employees, patients, dependants) in the workplace.
 Sense of reduced professional efficacy—relating to self-assessment of pro-
fessional competence.

« Disappointment—linked to existential expectations and the specific moti-

vation of people who choose helping professions, perceiving their role as
a mission of assistance and themselves as agents of good.

Judge 1: Male

The results suggest that, compared with other men of his age, the respondent
demonstrates a high level of achievement motivation: he is ambitious, willing to
take on challenges, risks, and competition, dominant, and highly self-disciplined.



Decision-Making Risk and Interpretive Judicial Activism—Research Findings 81

On the Psychophysical Exhaustion scale, the respondent, compared with the
reference group, sometimes appears fatigued and depleted by work, yet perceives
opportunities to recover and regain energy. He tends to relate to others with de-
tachment, shows indifference, and in extreme cases may display cynicism and
hostility. On the Sense of Professional Efficacy scale, Judge 1 presents an average
perception of effectiveness: In some situations he recognises his work as produc-
ing results, while in others he is convinced of its ineffectiveness. On the Disap-
pointment scale, the respondent, compared with the reference group, is described
as working with commitment but without marked enthusiasm. He is generally
satisfied with his work, though to some degree it falls short of his expectations.

On the Locus of Control subscale, Judge 1 demonstrates a moderately external
to moderately internal orientation. He believes that both external factors (e.g.
chance or the influence of others) and internal factors (his own actions and char-
acteristics) play a role in career development.

On the Impulsivity scale, Judge 1 generally acts thoughtfully, though he may
occasionally speak or act on impulse. His decisions are usually prudent, but some-
times too hasty. In difficult situations, he tries to regulate his reactions, though at
times he cannot avoid impatience or irritation.

On the Risk-Taking scale, he neither avoids nor actively seeks risk, but accepts
it when he deems it purposeful and reasonably safe. He sets achievable goals that
do not demand excessive effort or persistence.

On the Empathy scale, compared to his peers, Judge 1 shows little awareness
of or responsiveness to others’ emotions. He often does not understand what oth-
ers are experiencing, does not engage emotionally with their problems, and such
matters generally do not interest him. His own mood and emotions are largely
independent of those of people around him. On the Neuroticism scale, Judge 1
appears emotionally stable and calm, with typically mild emotional reactions.
He regains balance quickly after emotional arousal, remains composed, does not
worry excessively, copes well under stress, and views the future optimistically.

On the Extraversion scale, the respondent is moderately sociable. He does not
avoid solitude, yet also feels comfortable in social settings. He rarely takes risks,
does not act rashly, and generally controls his emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, he shows a generally positive attitude towards most
people and recognises their emotions, though he does not always respond ad-
equately. He seldom behaves impulsively, neither avoids nor seeks risk, and is
comfortable in familiar situations, though sometimes enjoys novelty.
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Finally, on the Lie scale, Judge 1 demonstrates a strong tendency towards posi-
tive self-presentation. He seeks to present himself only in a favourable light, is
highly sensitive to others’ approval, and tends to adjust his views and opinions to
align with those of others.

Judge 2: Male

On the Impulsivity scale, compared with other men his age, the respondent
does not act on impulse and generally behaves in a considered manner. He thinks
before speaking or acting, makes decisions after careful deliberation of all alterna-
tives, avoids activities that may violate accepted norms or be unsafe, and remains
calm and controlled in difficult situations.

On the Risk-Taking scale, he neither avoids nor actively seeks risk, but accepts
it when he deems it purposeful and reasonably safe. He sets achievable goals that
do not demand excessive effort or persistence.

On the Empathy scale, Judge 2 notices the emotions experienced by others,
though he does not always interpret them accurately. He shows moderate interest
in other people’s problems and is not often emotionally involved in them. His own
mood and emotions are not strongly influenced by those around him.

On the Neuroticism scale, Judge 2 appears emotionally stable and calm, with
typically mild emotional reactions. He regains balance quickly after emotional
arousal, remains composed, does not worry excessively, copes well under stress,
and views the future optimistically.

On the Extraversion scale, the respondent is moderately sociable. Solitude does
not pose a problem, but he is also comfortable in social settings. He rarely takes
risks, does not act rashly, and generally controls his feelings, though occasional
lapses of self-control may occur.

On the Psychoticism scale, he shows a generally positive attitude towards most
people and recognises their emotions, though he does not always respond ad-
equately. He seldom behaves impulsively, neither avoids nor seeks risk, and is
comfortable in familiar situations, though sometimes enjoys novelty.

On the Lie scale, he shows a slight tendency towards positive self-presentation,
seeking to present himself only somewhat more favourably than he perceives him-
self. He is moderately sensitive to others’ approval and moderately adapts his views
and opinions to conform with others.

Overall, compared to other men his age, Judge 2 shows an average level of
achievement motivation—average ambition, moderate self-confidence, and an
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average degree of self-discipline. According to the LBQ questionnaire, on the
Psychophysical Exhaustion scale he, compared with the reference group, reports
feeling exhausted, fatigued, tense, and under pressure in relation to his profes-
sional situation. He perceives the demands of his work as exceeding his ability to
cope, Feels unable to meet his duties, and sees no possibility of regaining energy
or strength.

On the Lack of Engagement in Relations with Clients scale, Judge 2 demon-
strates a tendency to treat others in an impersonal manner, overlooking their
specific needs and reactions.

On the Successes subscale, he usually attributes his professional success equally
to internal factors (competence, motivation) and external factors (the influence of
others, chance). On the Failures subscale, he expresses a similarly balanced view:
he believes that his failures at work result as much from his own shortcomings
(e.g., insufficient competence or motivation) as from external factors such as col-
leagues or sheer coincidence.

Judge 3: Male

On the Impulsivity scale (IVE), compared with other men his age, Judge 3
generally acts thoughtfully, although at times he speaks or acts on impulse. He
usually makes decisions prudently, though occasionally too hastily. In difficult
situations, he attempts to control his reactions but does not always succeed in
avoiding impatience or irritation. He neither avoids nor actively seeks risk, but
accepts it when he considers it purposeful and reasonably safe. He sets achievable
goals whose realisation does not require excessive effort or persistence. Judge 3
does not pay attention to the emotions experienced by others and does not respond
to them, often failing to understand what others are going through. He does not
become emotionally involved in the problems of others, and such matters do not
interest him. His own mood and emotions are not influenced by those around him.

According to the EPQ-R(S), Judge 3 is emotionally stable and calm, with typi-
cally mild emotional reactions. He quickly regains balance after emotional arousal,
remains composed, does not worry unnecessarily, copes well under stress, and
views the future with optimism. He is moderately sociable, comfortable both in
solitude and in company. He seldom takes risks, does not act rashly, and gen-
erally controls his emotions, though occasional lapses of self-control occur. He
demonstrates a generally positive attitude towards most people, recognises their
emotions, though does not always respond adequately to them. He rarely behaves
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impulsively, neither avoids nor seeks risk, and feels comfortable in familiar situ-
ations, though sometimes enjoys novelty. He shows a slight tendency towards
positive self-presentation. The result obtained in the LMI-K questionnaire allows
to believe that Judge 3 is characterized by low achievement motivation: he is a low-
ambitious, insecure person, avoiding risk and competition, unwilling to take the
initiative, with a low level of self-discipline.

According to the LBQ, when compared with a reference group of representa-
tives of professions not related to helping others, Judge 3 is sometimes tired and
exhausted but perceives opportunities to regain energy and recover his strength for
work. He demonstrates an average level of involvement in interpersonal relations:
At times he treats others with detachment and indifference, while at other times
he shows a positive attitude towards them. He reports an average sense of profes-
sional effectiveness: In some situations, he perceives his work as effective, while
in others he feels his efforts are unproductive. Nevertheless, Judge 3 performs his
work with passion and enthusiasm, Deriving considerable satisfaction from it. He
believes that through his work he can realise values and ideals important to him
and achieve personal growth.

He displays a balanced sensitivity to social approval, which ensures appropriate
social functioning without leading to distortion of his self-image.

Judge 4: Male

On the Impulsivity scale, Judge 4 generally acts thoughtfully compared with
other men his age, although at times he may say or do something on impulse. He
usually makes decisions prudently, though occasionally too hastily. In difficult
situations, he attempts to control his reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, he neither avoids nor actively seeks risk, but accepts
it when he deems it purposeful and reasonably safe. He sets achievable goals that
do not demand excessive effort or persistence.

On the Empathy scale, Judge 4 shows little awareness of or responsiveness to
others’ emotions. He often does not understand what others are experiencing,
does not engage emotionally with their problems, and such matters generally do
not interest him. His own mood and emotions are largely independent of those
of people around him.

On the Neuroticism scale, he appears generally calm and balanced compared
with other men his age, but at times reacts with strong emotions even to weak
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stimuli. He usually does not worry about trifles and is able to cope in difficult
situations when stress levels are not too high. He tries to look to the future with
optimism, though he believes not everything will be within his control.

On the Extraversion scale, the respondent is moderately sociable. He does not
avoid solitude, yet also feels comfortable in social settings. He rarely takes risks,
does not act rashly, and generally controls his emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, Judge 4 shows a generally negative attitude towards
people—often hostile, and at best indifferent. In his behaviour, he does not take
into account the emotions of others, is often aggressive, reacts impulsively, and is
drawn to risks that include transgressing social norms. He prefers diversity, change,
and new experiences, and may show artistic interests.

On the Lie scale, compared with other men his age, Judge 4 shows little inclina-
tion towards positive self-presentation: he tends to present himself only slightly
better than he perceives himself. He is moderately sensitive to the approval of
others and moderately adjusts his views and opinions to what others think.

He shows an average level of achievement motivation—average ambition, mod-
erate self-confidence, and an average degree of self-discipline.

On the Psychophysical Exhaustion scale, the respondent, compared with the
reference group, sometimes appears fatigued and depleted by work, yet perceives
opportunities to recover and regain energy.

On the Disappointment scale, the respondent, compared with the reference
group, is described as working with commitment but without marked enthusiasm.
He is generally satisfied with his work, though to some degree it falls short of his
original expectations.

Judge 4 displays a balanced sensitivity to social approval, which ensures ap-
propriate social functioning without leading to distortion of his self-image.

Judge 5: Female

On the Impulsivity scale, Judge 5 generally acts thoughtfully compared with
other women her age, although at times she may say or do something on impulse.
She usually makes decisions prudently, though occasionally too hastily. In difficult
situations, she attempts to control her reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, she neither avoids nor actively seeks risk, but accepts
it when she deems it purposeful and reasonably safe. She sets achievable goals that
do not demand excessive effort or persistence.
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On the Empathy scale, Judge 5 notices the emotions experienced by others,
though she does not always interpret them accurately. She shows moderate interest
in other people’s problems and is not often emotionally involved in them. Her own
mood and emotions are not strongly influenced by those around her.

On the Neuroticism scale, she appears calm and balanced compared with other
women her age, but at times reacts with strong emotions even to weak stimuli.
She usually does not worry about trifles and is able to cope in difficult situations
when stress levels are not too high. She tries to look to the future with optimism,
though she believes not everything will be within her control.

On the Extraversion scale, the respondent is moderately sociable. She does not
avoid solitude, yet also feels comfortable in social settings. She rarely takes risks,
does not act rashly, and generally controls her emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, she, compared to other women her age, shows
a generally positive attitude towards most people and recognises their emotions,
though she does not always respond adequately. She seldom behaves impulsively,
neither avoids nor seeks risk, and is comfortable in familiar situations, though
sometimes enjoys novelty. On the Lie scale, she shows a slight tendency towards
positive self-presentation, seeking to present herself only somewhat more favour-
ably than she perceives herself. She is moderately sensitive to others’ approval and
moderately adapts her views and opinions to conform with others.

On the Psychophysical Exhaustion scale, the respondent, compared with the
reference group, appears full of energy and convinced that she has enough strength
to cope with her duties.

On the Lack of Engagement in Relations with Clients scale, she appears fairly
engaged in relationships with others. At times she treats others with detachment
and indifference, while at other times she shows a positive attitude towards them.

On the Sense of Professional Efficacy scale, Judge 5, compared with the
reference group, presents an average perception of effectiveness: In some situa-
tions, she perceives her work as effective, while in others she feels his efforts are
unproductive.

On the Disappointment scale, the respondent is described as working with
commitment but without marked enthusiasm. She is generally satisfied with her
work, though to some degree it falls short of her original expectations.

The results suggest that, compared with other women her age, the respondent
demonstrates a high level of achievement motivation: she is ambitious, willing to
take on challenges, risks, and competition, dominant, and highly self-disciplined.
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Judge 6: Female

On the Impulsivity scale, Judge 6 generally acts thoughtfully compared with
other women her age, although at times she may say or do something on impulse.
She usually makes decisions prudently, though occasionally too hastily. In difficult
situations, she attempts to control her reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, she neither avoids nor actively seeks risk, but accepts
it when she deems it purposeful and reasonably safe. She sets achievable goals that
do not demand excessive effort or persistence.

On the Empathy scale, the respondent accurately perceives and understands
the emotions experienced by others. Her own emotional reactions may be dispro-
portionately strong in relation to the events that trigger them. She shows interest
in the problems faced by others and becomes emotionally involved in them. Other
people have a significant impact on her mood and feelings, and she easily catches
emotions from those around her.

On the Neuroticism scale, the respondent appears calm and balanced compared
with other women her age, though at times she reacts with strong emotions even
to minor stimuli. She usually does not worry about small matters and is able to
cope in difficult situations when stress levels are not too high. She tries to look to
the future with optimism, though she believes not everything will be under her
control.

On the Extraversion scale, Judge 6 appears highly sociable and cannot imagine
life without others. She enjoys new and exciting experiences, willingly takes risks,
and is inclined to “stick her neck out” She is impulsive, often acts in the heat of
the moment, carefree, optimistic, and at times reckless, making her not always
reliable. She has poor control over her emotions, easily loses her temper, and may
become aggressive.

On the Psychoticism scale, she shows a generally positive attitude towards
most people and recognises their emotions, though she is not always inclined to
respond adequately. She seldom behaves impulsively, neither avoids nor actively
seeks risk, and feels comfortable in familiar situations, though she occasionally
enjoys novelty.

On the Lie scale, compared with other women her age, Judge 6 shows no ten-
dency towards positive self-presentation. She does not attempt to portray herself
more favourably than she perceives herself, is relatively insensitive to others’ ap-
proval, and does not seek to adjust her views or opinions to those of others.
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Her results indicate a high level of achievement motivation: she is ambi-
tious, willing to take on challenges, risks, and competition, dominant, and highly
self-disciplined.

On the Psychophysical Exhaustion scale, compared with the reference group,
she appears fatigued, depleted, tense, and under pressure due to her professional
situation. She believes the demands of her role exceed her ability to cope, feels un-
able to manage her duties, And sees no possibility of regaining energy or strength.

On the Lack of Involvement in Relations with Clients scale, Judge 6 shows
a tendency to treat others impersonally, failing to recognise their specific needs
and reactions. She often relates to people with detachment, shows indifference,
and in extreme cases may display cynicism or hostility.

On the Sense of Professional Efficacy scale, she demonstrates an average level
of perceived effectiveness: In some situations, she recognises her work as effective,
while in others she is convinced of the ineffectiveness of her efforts.

On the Disappointment scale, Judge 6 is described as working with commit-
ment, though without marked enthusiasm. She is generally satisfied with her work,
though to some degree it falls short of her original expectations. She also dem-
onstrates a balanced sensitivity to social approval, which ensures proper social
functioning without distorting her self-image.

Judge 7: Male

On the Impulsivity scale, Judge 7 appears highly impulsive compared with other
men his age. He often speaks or acts without thinking, does not plan ahead, and
makes hasty decisions. He is inclined to engage in legally questionable or unsafe
activities. In difficult situations, he frequently fails to regulate his reactions, dis-
playing impatience, irritation, and anger.

On the Risk-Taking scale, he, compared with other man his age, shows a low
tolerance for risk. Judge 7 avoids dangerous situations, prefers the familiar to the
new, shows little enterprise or energy, and easily abandons the pursuit of goals.

On the Empathy scale, Judge 7 notices the emotions experienced by others,
though he does not always interpret them accurately. He shows moderate interest
in other people’s problems and is not often emotionally involved in them. His own
mood and emotions are not strongly influenced by those around him.

On the Neuroticism scale, the respondent appears rather calm and balanced
compared with other men his age, though at times he reacts with strong emotions
even to minor stimuli. He usually does not worry about small matters and is able to
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cope in difficult situations when stress levels are not too high. He tries to look to the
future with optimism, though he believes not everything will be under his control.

On the Extraversion scale, the respondent is moderately sociable. He does not
avoid solitude, yet also feels comfortable in social settings. He rarely takes risks,
does not act rashly, and generally controls his emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, Judge 7 shows a generally negative attitude towards
people—often hostile, and at best indifferent. In his behaviour, he does not take
into account the emotions of others, is often aggressive, reacts impulsively, and is
drawn to risks that include transgressing social norms. He prefers diversity, change,
and new experiences, and may show artistic interests.

On the Lie scale, he shows a slight tendency towards positive self-presentation,
seeking to present himself only somewhat more favourably than he perceives him-
self. He is moderately sensitive to others” approval and moderately adapts his views
and opinions to conform with others.

His results indicate a low level of achievement motivation: he is not very am-
bitious, lacks self-confidence, avoids risk and competition, is reluctant to take
initiative, and shows little self-discipline.

On the Psychophysical Exhaustion scale, the respondent, compared with the
reference group, appears full of energy and convinced that he has enough strength
to cope with his duties.

On the Lack of Engagement in Relations with Clients scale, he appears fairly
engaged in relationships with others. At times he treats others with detachment
and indifference, while at other times he shows a positive attitude towards them.

On the Sense of Professional Efficacy scale, Judge 7 presents an average percep-
tion of effectiveness: In some situations, he perceives his work as effective, while
in others he feels his efforts are unproductive.

On the Disappointment scale, Judge 7 is described as working with commit-
ment, though without marked enthusiasm. He is generally satisfied with his work,
though to some degree it falls short of his original expectations. He also dem-
onstrates a balanced sensitivity to social approval, which ensures proper social
functioning without distorting her self-image.

Judge 8: Male

On the Impulsivity scale, Judge 8 generally acts thoughtfully compared with
other men his age, although at times he may say or do something on impulse. He
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usually makes decisions prudently, though occasionally too hastily. In difficult
situations, he attempts to control his reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, compared with other men his age, Judge 8 does not
like risk, avoids dangerous situations, prefers what is familiar over what is new,
shows little enterprise or energy, and tends to give up easily on pursuing a goal.

On the Empathy scale, Judge 8 accurately perceives and understands the emo-
tions experienced by others. His own emotional reactions may be disproportion-
ately strong in relation to the events that trigger them. He takes an interest in
the problems faced by others and becomes emotionally involved in them. Other
people strongly influence his mood and feelings, and he is easily affected by their
emotions.

On the Neuroticism scale, the respondent proves to be a balanced, calm person
whose emotional reactions are usually mild. He quickly regains equilibrium after
emotional arousal, remains composed, does not worry unnecessarily, copes well
in difficult and stressful situations, and views his future with optimism.

On the Extraversion scale, the respondent is moderately sociable. He does not
avoid solitude, yet also feels comfortable in social settings. He rarely takes risks,
does not act rashly, and generally controls his emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, Judge 8 shows a generally positive attitude towards
most people and recognises their emotions, though he does not always respond
adequately. He seldom behaves impulsively, neither avoids nor seeks risk, and is
comfortable in familiar situations, though sometimes enjoys novelty.

On the Lie scale, Judge 8 demonstrates strong tendencies towards positive self-
presentation; he strives to present himself only in a favourable light. He is highly
sensitive to the approval of others and tends to adapt his views and opinions to theirs.

On the Psychophysical Exhaustion scale, compared with the reference group,
the respondent is sometimes tired and fatigued, but sees opportunities to recover
strength and regain energy for work. On the Lack of Involvement in Client Rela-
tions scale, Judge 8 appears to be moderately engaged in his interactions with
others. At times he relates to them with detachment or indifference, while at other
times he shows a positive attitude.

On the Sense of Professional Inefficacy scale, the respondent appears to have
a sense of effectiveness in his work and in achieving professional goals. He per-
ceives the progress his clients make thanks to his efforts and feels professional
success.
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On the Disappointment scale, Judge 8 performs his work with passion and
enthusiasm. His job brings him considerable satisfaction. He believes that through
his work he can realise values and ideals important to him and foster personal
development.

Overall, the results suggest that compared with other men his age, Judge 8
displays an average level of achievement motivation: average ambition, moderate
self-confidence, and an average degree of self-discipline.

Judge 9: Male

On the Impulsivity scale, Judge 9 generally acts thoughtfully compared with
other men his age, although at times he may say or do something on impulse. He
usually makes decisions prudently, though occasionally too hastily. In difficult
situations, he attempts to control his reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, he neither avoids nor actively seeks risk, but accepts
it when he deems it purposeful and reasonably safe. He sets achievable goals that
do not demand excessive effort or persistence.

On the Empathy scale, Judge 9 notices the emotions experienced by others,
though he does not always interpret them accurately. He shows moderate interest
in other people’s problems and is not often emotionally involved in them. His own
mood and emotions are not strongly influenced by those around him.

On the Neuroticism scale, the respondent proves to be a balanced, calm person
whose emotional reactions are usually mild. He quickly regains equilibrium after
emotional arousal, remains composed, does not worry unnecessarily, copes well
in difficult and stressful situations, and views his future with optimism.

On the Extraversion scale, the result indicates that Judge 9 is a sociable person
who cannot imagine life without others. He enjoys new and exciting experiences,
is willing to take risks, and tends to act impulsively and on the spur of the moment.
He is carefree, optimistic, and often light-hearted, but not always reliable. He has
poor control over his emotions, easily loses his temper, and may become aggressive.

On the Psychoticism scale, Judge 9 shows a generally positive attitude towards
most people and recognises their emotions, though he does not always respond
adequately. He seldom behaves impulsively, neither avoids nor seeks risk, and is
comfortable in familiar situations, though sometimes enjoys novelty.

On the Lie scale, he shows a slight tendency towards positive self-presenta-
tion, seeking to present himself only somewhat more favourably than he perceives
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himself. He is moderately sensitive to others’ approval and moderately adapts his
views and opinions to conform with others.

On the Psychophysical Exhaustion scale, the respondent sometimes appears
fatigued and depleted by work, yet perceives opportunities to recover and regain
energy.

On the Lack of Involvement in Client Relations scale, Judge 9 appears to be
moderately engaged in his interactions with clients. At times he relates to them
with detachment or indifference, while at other times he shows a positive attitude.

On the Sense of Professional Inefficacy scale, the result indicates that the re-
spondent experiences effectiveness at work and success in achieving professional
goals. He perceives the progress his clients make thanks to his efforts and feels
professional success.

On the Disappointment scale, the respondent, compared with the reference
group, is described as working with commitment but without marked enthusiasm.
He is generally satisfied with his work, though to some degree it falls short of his
original expectations.

The results suggest that, compared with other men his age, the respondent
demonstrates a high level of achievement motivation: he is ambitious, willing to
take on challenges, risks, and competition, dominant, and highly self-disciplined.
Judge 9 has a heightened need for social approval. Because of his strong sensitivity
to others’ opinions, he tends to present himself in a more favourable light—that
is, as someone with socially desirable traits, who observes the rules and can be
relied upon. Owing to this tendency, he may distort his self-description in the
questionnaire.

Judge 10: Female

On the Impulsivity scale, Judge 10 generally acts thoughtfully compared with
other women her age, although at times she may say or do something on impulse.
She usually makes decisions prudently, though occasionally too hastily. In difficult
situations, she attempts to control her reactions but does not always manage to
avoid impatience or irritation.

On the Risk-Taking scale, the result indicates that Judge 10 enjoys taking risks,
but only after considering the possible consequences of her actions. She seeks new
challenges and experiences, is energetic and effective in her activities, sets ambi-
tious goals, and pursues them with perseverance. On the Empathy scale, Judge
4 shows little awareness of or responsiveness to others’ emotions. She often does
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not understand what others are experiencing, does not engage emotionally with
their problems, and such matters generally do not interest her. Her own mood and
emotions are largely independent of those of people around her.

On the Neuroticism scale, Judge 10 proves to be a balanced, calm person whose
emotional reactions are usually mild. She quickly regains equilibrium after emo-
tional arousal, remains composed, does not worry unnecessarily, copes well in
difficult and stressful situations, and views her future with optimism.

On the Extraversion scale, the respondent is moderately sociable. She does not
avoid solitude, yet also feels comfortable in social settings. She rarely takes risks,
does not act rashly, and generally controls her emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, Judge 10 shows a generally positive attitude towards
most people and recognises their emotions, though she does not always respond
adequately. She seldom behaves impulsively, neither avoids nor seeks risk, and is
comfortable in familiar situations, though sometimes enjoys novelty.

On the Lie scale, she shows a slight tendency towards positive self-presentation,
seeking to present herself only somewhat more favourably than she perceives
herself. She is moderately sensitive to others’ approval and moderately adapts her
views and opinions to conform with others.

Her results indicate a high level of achievement motivation: she is ambi-
tious, willing to take on challenges, risks, and competition, dominant, and highly
self-disciplined.

On the Psychophysical Exhaustion scale, Judge 10, compared with the refer-
ence group, appears full of energy and convinced that she has enough strength to
cope with her duties.

On the Lack of Involvement in Client Relations scale, Judge 10 appears to be
moderately engaged in her interactions with others. At times he relates to them
with detachment or indifference, while at other times he shows a positive attitude.

On the Sense of Professional Inefficacy scale, the respondent appears to have
a sense of effectiveness in her work and in achieving professional goals. She per-
ceives the progress her clients make thanks to her efforts and feels professional
success.

On the Disappointment scale, the result indicates that, compared with the
reference group, the respondent performs her work with passion and enthusiasm.
Her job brings her considerable satisfaction. She believes that through her work
she can realise values and ideals important to her and foster personal develop-
ment. Judge 10 has a heightened need for social approval. Because of her strong
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sensitivity to others” opinions, she tends to present herself in a more favourable
light—that is, as someone with socially desirable traits, who observes the rules and
can be relied upon. Owing to this tendency, she may distort her self-description
in the questionnaire.

Judge 11: Male

On the Impulsivity scale, the result indicates that, compared with other men
his age, Judge 11 does not act on impulse but proceeds thoughtfully. He thinks
before speaking or acting, makes decisions after careful reflection and consider-
ation of alternatives, does not engage in actions of doubtful legality or danger-
ous activities, and remains composed and in control of his reactions in difficult
situations.

On the Risk-Taking scale, the result indicates that the respondent does not like
risk, avoids dangerous situations, prefers what is familiar over what is new, shows
little enterprise or energy, and tends to give up easily when pursuing goals. On the
Empathy scale, Judge 11 notices the emotions experienced by others, though he
does not always interpret them accurately. He shows moderate interest in other
people’s problems and is not often emotionally involved in them. His own mood
and emotions are not strongly influenced by those around him.

On the Neuroticism scale, Judge 11 proves to be a balanced, calm person whose
emotional reactions are usually mild. He quickly regains equilibrium after emo-
tional arousal, remains composed, does not worry unnecessarily, copes well in
difficult and stressful situations, and views his future with optimism.

On the Extraversion scale, the respondent is moderately sociable. He does not
avoid solitude, yet also feels comfortable in social settings. He rarely takes risks,
does not act rashly, and generally controls his emotions, though occasional lapses
in self-control occur.

On the Psychoticism scale, the result indicates that the respondent has a posi-
tive attitude towards people. He perceives their emotions, though he is not always
inclined to respond adequately. He rarely behaves impulsively, neither avoids nor
actively seeks risk, feels comfortable in familiar situations, yet sometimes enjoys
novelty.

On the Lie scale, Judge 11 demonstrates strong tendencies towards positive
self-presentation; he strives to present himself only in a favourable light. He is
highly sensitive to the approval of others and tends to adapt his views and opin-
ions to theirs.
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On the Psychophysical Exhaustion scale, the respondent sometimes appears
fatigued and depleted by work, yet perceives opportunities to recover and regain
energy.

On the Lack of Involvement in Relations with Clients scale, Judge 11 shows
a tendency to treat others impersonally, failing to recognise their specific needs
and reactions. He often relates to people with detachment, shows indifference, and
in extreme cases may display cynicism or hostility.

On the Sense of Professional Inefficacy scale, the result indicates that the re-
spondent nevertheless experiences a sense of effectiveness at work, professional
success, and efficiency in achieving goals.

On the Disappointment scale, the result indicates that, compared with the
reference group, the respondent performs his work with passion and enthusiasm.
His job brings him considerable satisfaction. He believes that through his work
he can realise values and ideals important to him and foster personal develop-
ment. The results suggest that, compared with other men his age, the respondent
demonstrates a high level of achievement motivation: he is ambitious, willing to
take on challenges, risks, and competition, dominant, and highly self-disciplined.

Evaluation of Case Law by Experts

The analysis of case law was conducted by 40 experts. The vast majority were
academics specialising in the doctrinal legal disciplines of civil and criminal law.
Two experts worked in the field of general jurisprudence. In addition, three doc-
toral students from the Doctoral School, preparing their dissertations in legal
studies, participated. All participants were affiliated with the Faculty of Law and
Administration at Cardinal Stefan Wyszynski University in Warsaw. A modest re-
muneration was provided for participation in the project, regardless of the number
of expert evaluations completed. The workload was evenly distributed, although
the evaluations naturally differed in depth and insight. The participation of rep-
resentatives of doctrinal legal disciplines was intended to ensure a comprehensive
assessment of the case law, as scholars specialising in particular branches of law are
better placed to determine whether a legal position aligns with established views
in legal scholarship or case law and corresponds to judicial restraint, or whether
it constitutes an innovative ruling, closer to interpretive activism.

The questionnaire prepared for the study consisted of two parts. In the first,
the expert examined the reasoning of a selected resolution of the Supreme Court,
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in which the judge-rapporteur was one of the twelve judges who participated in
the project. The second part of the questionnaire comprised six questions with
clearly defined answers and a brief explanation of the issue on a theoretical and
legal plane.

It should be emphasised that this form of guidance was given to individuals
without advanced theoretical knowledge, including the theory of legal interpreta-
tion, or, by design, without broader familiarity with specialist literature on judi-
cial decision-making strategies. Consequently, the terms used in the explanations
sometimes present the issues under discussion in a general or even somewhat
superficial manner.

The questions were partly open-ended, as for each question the expert could
provide justification for their position. This was not mandatory, but experts were
encouraged to do so, and all of them, sometimes only briefly, explained the reasons
for their assessment. The suggested answers were only indicative. The questions
in the questionnaire were as follows:

1. Is the meaning of law adopted in the ruling new in light of previously ex-

pressed positions in legal scholarship or case law? Answers: yes / no

Explanation: The purpose of the assessment is to determine whether the
outcome of the interpretation (the legal view expressed) corresponds to
interpretive positions previously advanced in legal scholarship or the es-
tablished line of case law, or whether it is new compared with prevailing
positions in legal doctrine or judicial practice. In making the assessment,
attention should be paid to both the result of the interpretation and the
reasoning employed by the court in its interpretive decision.

2. Are the canons (methods) of interpretation applied, or their configuration
(preference rules among them), unique, atypical, or otherwise indicative
of a search for meaning beyond the text of the statute? Answers: yes / no

Explanation: The assessment should consider whether the court sought
meaning primarily on the basis of linguistic canons or interpretive argu-
ments, or whether it relied on extra-linguistic considerations. Where pos-
sible, the assessment should take into account not only the wording of the
arguments set out by the court, but also their general sense in light of the
reasoning expressed in the judgment. In other words, the court may cite
a linguistic argument, but in substance base its interpretive decision on
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extra-linguistic rules or arguments (e.g. axiological reasoning, legal infer-
ences, systemic considerations).

3. In the expert’s assessment, does the interpretive reasoning cited consist
merely of establishing the linguistic meaning, or does it go beyond linguistic
meaning to reconstruct the structural elements of the legal norm (canon)?
Answers: yes / no

Explanation: The purpose of the assessment is to determine whether, in
the case at hand, the court only established the meaning of a particular
provision (a linguistic expression, e.g. a compound term), or whether it
reconstructed elements of the normative statement (a model of required
behaviour). In the latter case, the issue is whether the court presented—
according to the expert—interpretive reasons that do not concern solely
the meaning of a legal expression, but are connected with the reasoning
advanced in support of what the court considered the proper application
of law, including additional, extra-linguistic conditions for understanding
the expression.

4. Inthe expert’s assessment, was the interpretation conducted predominantly
on the basis of linguistic or extra-linguistic reasoning (canons of construc-
tion)? Answers: linguistic / extra-linguistic / holistic interpretation / difficult
to say

Explanation: The assessment concerns only the formal (pragmatic) aspect
of the interpretation. The issue is whether the interpretation was conducted
predominantly by linguistic methods or by extra-linguistic canons of con-
struction (systemic or purposive—functional rules). A holistic interpreta-
tion reflects the principle of treating all methods as equal in rank, usually
applied in the order: linguistic—systemic—purposive/functional.

5. In the expert’s assessment, are the interpretive reasons contained in the
reasoning novel, particularly when compared with previous positions in
legal scholarship or case law? Answers: yes/no

Explanation: The purpose of the assessment is not the result of the inter-
pretation (as in Question 1), but the interpretive reasons (arguments),
taking into account the established positions of doctrinal legal scholar-
ship or case law.
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6. In the expert’s assessment and based on the above criteria, does the cited
interpretive reasoning align more closely with the model of interpretive
activism or interpretive restraint? Answers: interpretive activism/interpre-
tive restraint

Explanation: Drawing on reasons grounded in legal doctrine and/or theo-
retical knowledge, the expert should assess whether the legal view expressed
corresponds to the model of interpretive activism or interpretive restraint.

A consolidated overview of the dominant adjudicative strategy for each exam-
ined judge is presented in the table at the beginning of this chapter.

In this publication, the assessed decisions and excerpts from their reasons can-
not be disclosed, as this would identify the judges under study. The resolutions in
which they acted as judges-rapporteur were evaluated by three experts working
individually, without consulting one another. Where the experts’ evaluations were
inconsistent as to whether the decision’s reasoning corresponded to interpretive
activism or interpretive restraint, the third opinion was decisive. Only resolutions
without dissenting or concurring opinions were included in the research mate-
rial. This procedure reduced potential confounding factors that might otherwise
complicate the expert assessment.

Interviews

All judges were interviewed by the project leader, who is also the author of this
study. The interviews focused on the phenomenon of judicial activism, assessed
from the perspective of each respondent’s own experience and views, etc. The
interviews did not address the research project itself, its methodology, or related
issues; The discussion concerned strictly matters of legal scholarship. The ques-
tions were partly standardised but were modified depending on the course of the
conversation. This approach reflected the respondents’ varying levels of theoretical
preparation and familiarity with the subject. Notably, the judges were willing to
engage in the discussion. None denied the existence of judicial activism, although
it was clearly understood in different ways. Some judges expressed the view that
activism is a matter of degree, and that once a certain threshold is crossed, it ceases
to be judicial activism in interpretation and instead becomes law-making—that
is, a matter of political significance. Such a position was voiced—significantly—by
judges appointed to the Supreme Court both before and after 2018.
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None of the judges refused to take part in the interviews. The interviews were
conducted after completion of the psychological assessment stage, on the same
day and usually after a short break. In one case, the interview was carried out at
a different time from the psychological evaluation. All conversations were re-
corded in audio form with the respondents’ consent, and the material was then
archived. The interviews lasted from several to several dozen minutes. It does not
seem necessary to reproduce their full transcripts here. What follows are the most
important statements of the respondents, taken from the audio transcriptions. It
should be noted that the judge’s designation differs from the number assigned at
the stage of psychological testing.

Judge 1: Male

What does interpretive activism mean to you, and how does it differ from
interpretive restraint?

I believe interpretive activism should be considered in the context of judicial ethics.
The separation of powers is crucial in defining both interpretive activism and its coun-
terpart, interpretive restraint. A true separation of the judiciary from the legislative
and executive branches—not merely one enshrined in the constitution—is necessary
for a judge to feel secure in their independence and thus able to engage in interpre-
tive activism. This does not mean that attempts to undermine judicial independence
preclude interpretive activism. On the contrary, such attempts often reinforce it. This
makes the judicial power real: it is the judge who has authority to define the meaning
of the law. However, such an approach, especially in situations involving defective,
unjust, or systemically inadequate law, cannot justify disregarding the law. In other
words: judges, apply the law in force, but do so through active interpretation.

A judge engages in interpretive activism when seeking an understanding of
the law (already present in scholarship or case law) that will be fair and just in
the specific circumstances of the case. In this respect, passivity is not an option.
The opposite approach—interpretive restraint—is also a matter of judicial ethics.

When a judge fails to find the best and most appropriate interpretation of the
legal norm applicable in a case, judicial ethics require making the effort to con-
strue the law in a way that adapts the ruling to the concrete circumstances, rather
than simply following a line of judicial authority. This does not necessarily mean
rejecting the established understanding of the law, even if it is uniformly accepted
in practice. Interpretive restraint should be observed only where its absence would
amount to judicial law-making.
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Does every instance of judicial decision-making activism have to be an ex-
ample of interpretive activism?

No. Decision-making activism is not determined by interpretive activism; it does
not always require interpretive engagement. As a judge, I do not necessarily have to
be active in interpreting the law to uphold the standards of active decision-making.
The most important element of decision-making activism, which distinguishes
a judge from a bureaucrat, is a deliberative approach to adjudication—by which
I mean listening carefully to what the parties wish to convey, their arguments, and
their reasons. A citizen whose right to be heard is disregarded by the court is, in
fact, deprived of the right to a fair trial. It is not uncommon for parties dissatisfied
with a judgment to complain on appeal that the judge was not sufficiently engaged
in their case because they did not listen attentively enough to the parties” argu-
ments. Such litigants often believe that the judge, by failing to display decision-
making activism in this sense, also failed to be active in interpreting the law, even
though the particular circumstances of the case required it.

When should a judge adopt an interpretive stance consistent with interpre-
tive activism?

Always—whenever strict adherence to the letter of the law could result in unjust
rulings (summum ius, summa iniuria).

How do you assess your own approach to interpretation during your time on
the bench, including your preferences regarding methods of interpretation,
the role of non-linguistic canons of construction, and the use of analogy?

I prefer purposive (teleological) interpretation. The Latin maxim clara non
sunt interpretanda is probably no longer taught to students as a basic rule of legal
interpretation. When I studied law, we were endlessly reminded of this maxim,
but that was a different legal system—socialist law—and a different era. Today,
what matters is not only the literal wording of a provision but also the underlying
values, such as constitutional principles, the human rights system and fundamental
freedoms, and the principles of EU law developed as the common heritage of all
Member States of the European Union. Activism is especially important in times
when the legislature provides us with such deeply flawed laws.



Decision-Making Risk and Interpretive Judicial Activism—Research Findings 101
Judge 2: Female

In your opinion, does something like interpretive activism exist—even out-
side the judiciary?

Activism is somewhat reckless stance. Such an attitude does exist, but it is not
common. I do not always agree with it.

What are the features of judicial activism—what characterises it?

It involves a subtle extension beyond the meaning of existing terms—not only legal
terms, but words in general. It is an audacious approach. Today, this has become
widespread in politics.

Does interpretive activism consist in departing from the literal meaning
of a provision? Is the essence of judicial activism the use of non-linguistic
canons of construction?

That is the simplest way. But it is also a rather crude approach, a shortcut. What
really matters is searching for another possible linguistic meaning, to uncover the
norm—sometimes by analogy.

What is the cause of judicial activism?

Activism is not simply the search for purpose and rationality in a poorly drafted
law. We usually rely on the assumption of a rational legislator. But, for example,
Lech Morawski pointed out that this assumption is now false. So this is not really
activism, but rather a different vision of the legal system—one that I may see in
a certain way, and a politician in another.

So is activism a matter of applying criteria of rationality? When a judge does
not appeal to rationality, are we then dealing with activism, while rationality
standards amount to interpretation of the law?

I am not sure—perhaps. But I still prefer judges’ interpretive activism to constant
changes in the law. I trust the courts more than politicians. And judicial activism
can also prompt the legislature to take action.
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Judge 3: Male

In your opinion, does judicial interpretive activism exist, or is it rather an
invention of legal scholarship?

Of course it exists. It arises from the fact that every decent judge has a duty to
administer justice. How a judge understands justice, and within which system,
is another matter. But ultimately, it is a human being who decides a case. In my
view, judicial activism occurs when a judge is guided primarily by conscience
and less by statutory law. If a ruling based on the law—its straightforward, literal
reading—would violate my conscience, I will do everything in my power to deliver
ajudgment I consider just. And what do I feel is just? That cannot be defined, but
what is unjust can certainly be defined. I know a dozen or so theories of interpreta-
tion, and I will choose the one that allows me to begin with the literal meaning of
a provision, yet still protect my conscience. Why? To render a fair judgment. You
could say it is a matter of reducing dissonance, of resolving a conflict of conscience.

Is judicial activism always the use of non-linguistic canons of construction?

No, because in Polish some words have a dozen or more meanings depending on
the context. Others are extremely rarely used. So defining judicial activism that
broadly would be misleading. For me, as I said, it is a matter of resolving a conflict
of conscience. If a ruling were not consistent with my sense of justice, I would find
a way to justify it in order to resolve that conflict.

Judge 4: Female

Is interpretive activism a real phenomenon, or is it rather an invention of
legal scholarship?

It certainly exists. I would define this concept not as interpreting the law, but as
creating it—deriving from a legal source something that does not actually follow
from it, A kind of superstructure built upon the law. What matters are the motives
behind such actions. If they are political or extra-legal, then we are dealing with
activism, which is not interpretation at all. If such behaviour results from pressure
on the judge, or from fear of how one will be perceived by colleagues, then it is
a negative phenomenon. On the other hand, if I see a legal gap that harms a litigant,
and which can be filled by reference to another provision or through reasoning
within the legal system, then such activism is desirable.
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So, is activism a matter of degree? Can it be differentiated?

In my view, yes, it is a matter of degree. A judge cannot rely solely on linguistic
rules; Such restraint goes too far. In addition to applying the law, we are meant to
deliver justice. If a judge sometimes needs to bend the law to render a just ruling,
this is a desirable form of activism, and I believe I have, on occasion, issued such
rulings myself. Of course, it also depends on the area of law: Criminal law differs
from civil law. If activism serves the administration of justice—for instance, by
addressing a lacuna in law that harms someone, or by compensating for the flawed
drafting of a statute—then judicial activism is justified. That is what judges are for.
But if activism is driven by considerations other than the protection of a concrete
individual, or is based on speculation and uncertain assumptions, then it is not
desirable. Yet such instances do occur.

Judge 5: Male

Is interpretive activism a real phenomenon, or is it rather an invention of
legal scholarship?

Absolutely—it is something we clearly encounter. I even have such a case at pres-
ent. When I review the decisions issued so far in similar cases, they all exemplify
far-reaching interpretive activism. But I must ask: are we discussing the very notion
of activism, or already its evaluation?

Are the theories associated with this concept—such as interpreting through
non-linguistic canons of construction and the recurring problem of so-
called crypto-lawmaking—the essence of activism?

Yes. Regarding the evaluation, if it were not for the general situation in which the
justice system in Poland now finds itself, I would be extremely cautious about activ-
ism. Of course, here we encounter very fundamental issues, such as human rights
and the protection of the individual, and in such cases these instruments must
be used. A judge swears not only to apply the law but also to rule in accordance
with their conscience. This means that they will never give approval to certain
behaviours or to the values underlying them. At the same time, they cannot rule
contra legem, and this dual obligation is crucial. A judge must know the bound-
ary of activism. The judge’s own value system cannot dominate the value system
embedded in the law.
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Is activism a matter of degree?

Yes. It is indeed a matter of degree, and once one crosses the line between one’s
own axiology—which is in fact ideology—and the law as perceived in at least some
objective way, then one has entered the realm of politics.

Judge 6: Male

Is interpretive activism a real phenomenon, or is it rather an invention of
legal scholarship?

Yes, it exists. It is an intellectual activity concerning how provisions are understood
from the perspective of judicial application of the law. These are decisions deliv-
ered on the basis of unclear provisions. I use this approach regularly. It is a helpful
strategy for deciding cases.

What features does the interpretation have to have in order to be qualified
as an example of interpretive activism?

It depends on the rationality of the legislator and the meaning that can be derived
from a provision. Often, recourse to non-linguistic methods of interpretation is
necessary because the linguistic method alone does not allow the interpretation
to be completed.

Is activism a matter of degree?

Yes, if the legal norm does not intuitively follow from the provision. If a norm can-
not be derived at all through the canons of interpretation, then it is not interpretive
activism, which still has certain boundaries. However, if the judge effectively steps
into the legislator’s role because the legislator has failed to encode the norm, the
judge becomes the law-maker. This is sometimes acceptable.

To what extent is this a matter of evaluation? To what extent can the criteria
for such actions be made objective?

That is the real difficulty, as it depends on the judge’s individual approach to the
profession. Some are more inclined to act in this way, others less so. Certain
branches of law are also more susceptible to such actions—for example, substan-
tive law more than procedural law.
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Judge 7: Female

Is interpretive activism a real phenomenon, or is it rather an invention of
legal scholarship?

Interpretive activism occurs when a judge reconstructs a norm without applying
recognised methods of interpretation, but believes there is a need to do so.

So, is judicial activism always distinct from interpretive activism?

I do not think it is a closed set of only activism and restraint. There is some space in
between—it is a matter of degree. For example, relying solely on purposive (teleo-
logical) interpretation may still constitute interpretive activism, but it would not be
judicial activism. That resembles a rather 19th-century American approach. [The
tension between] restraint and activism also concerns the relationship between the
judiciary and the legislature. If a judge questions whether their ruling effectively
replaces the legislator, that constitutes judicial activism. If the decision remains
within the interpretation of legal provisions, it may be considered an interpretive
activist stance. The latter is permissible; the former is highly controversial. The
first is, so to speak, soft activism; the second is political activism. Soft activism
may allow a judge to issue a ruling, for example, based solely on purposive inter-
pretation, whereas strong activism pursues political goals—crossing the boundary.

And in your view, what are the causes of such attitudes, i.e. judicial activism?

In my opinion, they are rooted in axiology. If a particular interpretation is based
on certain values, and I derive a norm from them, then if these are constitutional
values, the situation lies on the border between interpretive activism and judicial
activism. However, anything beyond that, in my view, already poses too great
a risk to the rule of law.

Can a judge seek a solution to this problem within their own conscience, or
should they appeal to a broader audience?

It is primarily a matter of transparency. If a judge permits themselves such far-
reaching activism, they should provide a solid justification. Of course, there are
situations where judges, in their own view, act to realise certain values, but in do-
ing so, they cross boundaries they had not previously crossed—boundaries that
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had never been crossed before. They believe they are doing so for a noble cause.
Currently, the problem is that there is no open discussion of this phenomenon.
Anyone who speaks up is ostracised by their peers. As one judge put it: there is
no interpretation, only necessity.

Judge 8: Male

Judge, does activism and interpretive restraint truly exist, or are these mere-
ly constructs of legal scholarship, created to label certain nuances of judicial
practice with new, sophisticated terms?

That, of course, depends on how one understands activism. One could adopt a gen-
eral definition: it is an interpretation that goes beyond the accepted interpretive
culture within a given environment—whether a particular court, a branch of law,
etc. The notion of activism has two dimensions. The first is decidedly negative:
a judge exceeds the role assigned to them by legal culture, the constitution, or ju-
dicial practice. The second is positive: activism is seen as a desirable phenomenon,
allowing one to extract from legal provisions what is most just. The latter position
reflects a judge’s duties being properly fulfilled. A judge exists to interpret the law
as well as possible. Yet, once it becomes a matter of overstepping one’s role, the
issue is far more complex. A common example of negative activism is the criti-
cism directed at the Court of Justice of the European Union, specifically that it
exceeds the powers granted by the treaty provisions. In short, this is more about
the judge’s behaviour. It’s not about a theoretical assessment, but one of interpre-
tive practice. I believe this is an important research problem—one that has been
poorly explored in Poland.

The concept of activism originates from the common law tradition, so the
cultural dimension you have mentioned is very significant. In your view,
when is activism desirable?

It is necessary when justice itself requires it. I have encountered such cases in
my own practice. On one occasion, I granted entitlement to a benefit without an
explicit legal basis, drawing on European law. I searched for a foundation and
invoked the prohibition of discrimination, even though this claim had not been
raised. Resorting to contextual interpretation is characteristic of interpretive ac-
tivism. I prefer the term contextual rather than holistic (as used by Prof. Ewa
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Letowska), because a text operates within a cultural environment—something
that, in my view, the notion of holism does not adequately capture.

Perhaps this could be described as a hermeneutic approach, if that concept
can be applied to legal interpretation.

Yes, that seems closer. Canons of construction are, after all, forms of legal reason-
ing, whereas active interpretation considers a broader context, not just arguments
based on interpretive canons. What we sought were values and norms that would
enable us to deliver a just ruling. The purpose of the justice system is to deliver
justice. A judge cannot remain passive in the face of systemic inconsistency, though
this is a weaker form of activism, since European law applies directly. The CJEU,
however, has long been active—it has been widely recognised since the 1980s that
the Court interpreted the treaties to include elements that were never explicitly
stated, deriving them from the spirit of the treaties, such as the principle of direct
effect. I still struggle with the principle of the primacy of EU law. The primacy of
the Polish Constitution follows explicitly from its provisions; by contrast, the pri-
macy of EU law has no such textual basis. It is a judicial creation and has remained
so. That is classic activism. A second example concerns fundamental rights, the
catalogue of which the CJEU has constructed in a rather chaotic manner. It was
developed on the basis of principles regarded as the foundations of the Union, but
it lacks explicit treaty grounding. These issues demand thorough scholarly treat-
ment, since for now we use the terms rather intuitively. Judicial activism remains
a broad, general concept.

I would also like to draw attention to another matter. When one explains a deci-
sion “for the needs of the courtroom”—for the parties, especially in uncontested
cases—the interpretation remains technical. However, when drafting a written
justification, moments of illumination occur: one discovers something not previ-
ously apparent. Insights may emerge that were not realised at the time of delivering
the ruling. These are among the most rewarding aspects of a judge’s work: finding,
in difficult cases, arguments that would not otherwise have come to mind before
the decision.

Is this about the context of discovery and justification? And do you believe
this is something that cannot be studied scientifically?

No—the issue lies in the differences between decision-making processes in vari-
ous courts, for example, the Supreme Court, the Constitutional Tribunal, and the
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ordinary courts. This does not appear in your research because you study only the
case law of the Supreme Court. Judges should communicate with each other more.
There is another point: in cases where justice is at stake, factual circumstances
should and do have an impact. I know that in the Supreme Court no norms are
derived from facts, but sometimes such circumstances influence judicial reasoning.
Personally, I was opposed to considering the financial consequences of my rulings,
but some judges do take them into account. In any event, I wish you success, as
I would be glad to read a book on judicial activism.

Judge 9: Male
Is there such a thing as interpretive activism and restraint?

If we divide judges into those who decide case more broadly than just linguisti-
cally—whom we might call activists—and those who decide primarily on the basis
of linguistic rules, then in the Supreme Court we find many judges in both groups,
and many such situations. There are cases in which the court rules in a way that
seems almost creative, opening up new possibilities.

Are there any characteristics of this phenomenon? Is it solely a question of
whether the judge applies linguistic or non-linguistic rules of interpretation?

There may be an opportunity for an activist ruling within the language itself. How-
ever, I would say, ofthand, that the predominance of non-linguistic rules is typically
a feature of an activist stance. This, of course, includes various references—such
as axiology and the understanding of legal principles. Nevertheless, I would not
exclude situations where language alone permits an activist approach, particularly
when provisions are drafted in a way that allows for multiple interpretations and
the judge chooses a less conventional linguistic meaning. In any case, the court is
obliged to administer justice.

Does every instance of decision-making activism have to be an example of
judicial activism?

It can occur, particularly in criminal cases when determining the sentence. These
situations are rare and distinct from interpretive issues, but the ruling may still be
perceived as an example of activism. For example, in criminal law, when the court
responds to the clear injustice of a particular decision.
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What are the advantages and disadvantages of judicial activism or restraint?

I am not a supporter of excessive activism. A court cannot assume the role of the
legislator. There is also the risk of being swayed by emotions. I would prefer in-
terpretive restraint, as it respects the will of the legislator, who holds democratic
legitimacy. Of course, activism is sometimes unavoidable, but it should not result
in social tensions. In ordinary times, with a rational and predictable legislator,
I believe restraint should be the basic judicial approach. I think the factor that
triggers activism is the unpredictability of the law and the legislator’s behaviour.
In times of social stability, activism may not be necessary, except in rare cases of
audacious interpretation. But in such cases, I'd stay out of it.

Are there any further features you could mention?

Certainly. Judges are sometimes forced into activist positions by the legislator when
vague or poorly conceived concepts are introduced into the law without proper
integration into the legal system. Such cases have occurred before. In the 1980s,
the legislator imposed draconian penalties for the theft of trivial items, and courts
responded with highly activist rulings that went against the plain wording of the
statute. The Supreme Court at that time endorsed this activist stance. Therefore,
activism is not a new phenomenon in Poland.

But does this not dilute the very concept of activism, since in that case there
was a blatant lack of proportionality in criminal law? That was not an ex-
ample of rationality, either on the part of the legislator or of the law itself.

Yes, that is more of a Radbruch-type situation. Perhaps the example does not fully
capture the problem of judicial activism. The key issue may be the purpose. Even
if a judgment is couched in fine legal reasoning, if it is in fact serving a different
aim—such as the present controversies surrounding the Constitutional Tribunal—
then such decisions may well be examples of activism.

Judge 10: Male
In your opinion, does activism and interpretive restraint exist?

Yes, although it is difficult for me to comment on this issue, as I do not have a strong
theoretical background. Activism refers to adjudicating against the linguistic or
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systemic meaning of a provision. The term denotes judicial law-making, but its
assessment may vary. It is hard to find a uniform position on this matter.

So what does it depend on?

It depends on the branch of law and the judge’s views. Sometimes activism is ac-
ceptable, even desirable. For obvious reasons, it is possible where a provision is
imprecise. However, there are also situations in which a judge seeks to become
a legislator. A judge must not do that.

And what are the consequences in such cases?

Here we come to the crucial point: the problem of activism lies not in the decision
itself, but in its effects. If the effect is to fill a legal loophole, improve the situation
of alitigant, or realise justice, then such actions are desirable and socially accepted.
That is the role of the court. But if activism serves the pursuit of particular or
corporatist interests, then such behaviour is not activism at all.

Judge 11: Male

What is your opinion on judicial activism and judicial restraint? Is this a real
phenomenon, or is it more a construct of legal scholarship?

In my view, this should be assessed from a procedural perspective. A judicial de-
cision is one thing, and its reasoning is another. The key question is: from which
angle do we evaluate activism—from the ruling itself, or from its justification?
A ruling may be highly innovative, while its reasoning may conceal this fact. At
the same time, there are forms of judicial activity that have nothing to do with
either activism or adjudication as such.

What do you mean by that? This issue has arisen in the research, specifi-
cally that some judicial activity can be seen as activism, while there is also
adjudication that should not qualify as interpretation of law at all.

Exactly. When a court invents entirely new constructs and rules in a way that is
completely at odds with established practices, this is not interpretive activism but
rather political activity.
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Judge 12: Male

In your opinion, does activism and interpretive restraint exist?

There is something to this. I am not sure whether the terms “activism” and “re-
straint” fully capture the essence of the issue in Polish. There is activism, but the
question is where it begins and ends, and whether there is something in between.
Today, we are faced with an enormous volume of law, a significant normative
environment shaping interpretation, and at the same time an expectation that
everything will be regulated. However, legislators make mistakes, leave gaps, and
so on—and courts must address these situations. There is also an element of power.
A judge may wish to usurp power, leading to rulings contra legem, praeter legem. If
we treat as activism a moderate tendency not always to adhere strictly to the letter
of the law, in the linguistic sense, then yes, such a phenomenon exists—particularly
where there are drafting imperfections in a legal text or a lack of rationality on
the legislator’s part. But activism may also take the form of rejecting the legislator
altogether.

This issue has arisen in the research. Interpretive activism is generally re-
served for interpretive moves that, although departing significantly from
the text, remain acceptable within broad legal discourse. There are also
judicial actions that should not be described as activism.

This can be considered from both perspectives. The term “activism” is often ap-
plied to judicial quasi-legislation. Even if this is not strictly accurate, it is used
in this way in discourse. Sometimes such an approach is necessary, as there are
situations that require judges to adopt an active interpretive stance. This occurs
particularly in higher courts, because in lower courts conformist attitudes tend
to dominate—“if you make waves, you will not be promoted.” In higher courts,
by contrast, there is often a sense of mastery over the text, in a postmodern
style. This may be seen as a natural development in the philosophy of law and
adjudication, and thus in the role of courts as public institutions. It is not really
something new, but rather an evolution of assumptions that shaped the judiciary
in our legal culture decades ago. I believe this is partly behind the redefinition
of fundamental principles of law—the separation of powers, the primacy of
the constitution, and so on. For we now speak of a modern, even postmodern,
constitutional order and constitutionalism.
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These paradigms emerged when states and their legal systems were more
sovereign.

The functioning of the state and society is also significant. In the past, litigation
was less frequent, with disputes resolved more consensually or according to other
norms. My point is, this shift has extended to the courts. The absence of a con-
ciliatory culture can reinforce judicial activism. Comparing activism in the con-
tinental and common law traditions is somewhat misleading, as the systems are
fundamentally different. The common law judiciary has historically been highly
diverse—magistrates, chancery courts, local courts, and so on. While English con-
cepts inspired continental law, this influence was at the level of ideas, not institu-
tions. For example, the rule of law in England is a medieval concept, whereas we
elevated it into a symbol of the Enlightenment.

So is selectivity the real issue?

I think so. We tend to see ourselves as inspired by the common law tradition,
but in my view the differences are significant. Continental activism—and cer-
tainly its Polish version—has little in common with common law activism. In
the United States, there is strong resistance to excessive activism by the Supreme
Court. Awareness of the problem—that judges may overstep—is much sharper. In
Europe, we have leaned too heavily into postmodern concepts. This acts as a kind
of veil for the aspirations of legal elites to influence political power. In the common
law world, the principle of stare decisis is applied very rigorously. In Poland, by
contrast, judicial decisions are viewed as a means of maintaining flexibility in the
law, whereas common law systems consider legislation to be the flexible element.
This is a significant difference. Here, activism often serves a different function
from that in the common law tradition.

What, then, conditions an activist stance in the continental tradition?

It is one thing to say “I can do anything” from the position of the Supreme Court—
and even to justify it—and another to draw practical consequences from it. Activ-
ism is more often triggered by the intellectual profile of the judge and their attitude
towards reality and ideas.
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So it comes down to the philosophy of law?

Yes. It depends on a judge’s relationship to tradition, legal culture, and their will-
ingness to redefine concepts. It also depends on how fundamental assumptions
are treated; if they are approached rather arbitrarily, one can become a judge with
a mission. The core question is: do we regard social life as a status quo that a judge
should not reshape? Another issue is that some judges want to organise people’s
lives. These are worldview-driven attitudes. Activism is therefore tied to how one
defines the judicial role: am I here to reshape the world in the name of certain ide-
als, or to ensure the social order functions as harmoniously as possible? A judge
who sees himself as carrying the banner of progress is inclined towards activism.
This may also stem from a certain intellectual detachment—or, more precisely,
from the degree of acceptance of nominalism. The view that a judge may juggle
concepts reinforces activism. And it is by no means the case that nominalism is
linked exclusively with positivist attitudes. An activist judge is, in the end, a judge
with a mission.



Chapter Four

Not a Crisis but a Consequence:
Post-2015 Judicial Activism
in Poland—Selected Aspects

On the Road to Judicial Activism

The crisis in the Polish judiciary began in 2015. It is most often associated with a se-
ries of actions taken by the Sejm of the 8th term (2015-2019) at the turn of that year
and the next, by a coalition of parties: Law and Justice (Prawo i Sprawiedliwosc),
Zbigniew Ziobro's Solidary Poland (Solidarna Polska)?, and Jarostaw Gowin’s
Agreement (Porozumienie), which together formed the government of the United
Right (Zjednoczona Prawica). These actions included, among others, the refusal to
publish two judgments of the Constitutional Tribunal (cases K 47/17, ruling of 9
March 2016, published on 5 June 2018, and K 39/16, judgment of 11 August 2016,
also published on 5 June 2018) and, above all, the adoption of a series of acts con-
cerning the Tribunal from November 2015 to November 2016, culminating in the
Act of 30 November 2016 on the Organisation and Procedure of the Constitutional
Tribunal. The crisis intensified a year and a half later with the Sejm’s adoption of
anew Act on the Supreme Court, a major amendment to the Act on the National
Council of the Judiciary, and changes to the Act on the Organisation of Common
Courts. These measures triggered protests and social tensions. An external aspect
of these developments was a years-long dispute between the political camp of the

2 On 19 May 2023, the party’s name was changed to Sovereign Poland (Suwerenna Polska).
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United Right and the European Commission, during which the Commission initi-
ated the rule-of-law procedure under Article 7 of the Treaty on European Union
in December 2017. Payments from the National Recovery Plan were suspended
under the conditionality mechanism linking access to EU funds with respect for
the rule of law (“money for the rule of law” mechanism; KE, 2025).

In fact, the immediate trigger for this crisis—initially centred on the Constitu-
tional Tribunal and then spreading to other judicial bodies (including the National
Council of the Judiciary, the Supreme Court, and the common courts)—was the
election, at the final sitting of the 7th-term Sejm on 8 October 2015, of five judges
of the Constitutional Tribunal: Roman Hauser, Krzysztof Slebzak, Andrzej Jaku-
becki, Bronistaw Sitek, and Andrzej Sokala, elected by deputies from the Civic
Platform—Polish People’s Party (Platforma Obywatelska and Polskie Stronnictwo
Ludowe, PO-PSL) coalition. The first three were to replace judges of the Tribunal
whose terms were due to expire during that Sejm’s term (with the next parlia-
mentary term scheduled to begin on 7 November 2015). By contrast, the dispute
crystallised around Bronistaw Sitek and Andrzej Sokala (both full professors spe-
cialising primarily in Roman law), Whose terms were to begin in December 2015,
that is, during the next Sejm’s term. The matter was fairly intricate and, although
the media portrayed it as one requiring specialist legal knowledge, it was not
a central topic in the public debate at the time, which was dominated by the ap-
proaching parliamentary elections and the clash between Law and Justice, poised
to take power, and the outgoing Civic Platform.

The pre-emptive appointment of two judges was carried out under Article 137
of the Act of 30 June 2015 on the Constitutional Tribunal. That provision stated:
“In the case of judges of the Tribunal whose terms of office expire in 2015, the
time limit for submitting the motion referred to in Article 19(2) shall be 30 days
from the date of entry into force of this Act” Article 19 concerned the motion
to nominate a candidate for the office of judge of the Constitutional Tribunal.
A deliberately instrumental clause, Article 137 was crafted to enable the 7th Sejm
to make additional appointments to the Tribunal ahead of the vacancies arising.
This measure broke not only with established constitutional practice but also with
the interpretation of Article 194(1) of the Constitution of the Republic of Poland
accepted in legal scholarship and case law. That provision—“The Constitutional
Tribunal shall be composed of fifteen judges, chosen individually by the Sejm for
nine-year terms”—had been understood to confine the Sejm’s power of election
to vacancies whose terms would begin during its own parliamentary term. Article
137 of the June 2015 Act altered that constitutional allocation and was therefore
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incompatible with Article 194(1). The Tribunal so held in its judgment of 3 De-
cember 2015 (case K 34/15).

The matter could have been resolved if, following (inter alia) the judgment of
the Constitutional Tribunal, the 8th-term Sejm had re-elected judges to the two
seats previously held by Bronistaw Sitek and Andrzej Sokala, that is, the seats due
to become vacant in December 2015. However, this did not occur. The new par-
liament and the United Right coalition undertook a series of actions that resulted
in amendments to the Act on the Constitutional Tribunal and, on 25 November
2015, the adoption of five Sejm resolutions declaring the elections of the five judges
on 8 October 2015 to be without legal effect. The dispute quickly became overtly
political: the new coalition argued that there were five, not two, vacancies to be
filled and sought to legitimise the appointment of all five seats in the Tribunal.

In fact, these measures were driven by concern about the Tribunal’s role
in reviewing the constitutionality of the planned institutional reforms—not only
in the judiciary, but also, in part, in public administration and the disbursement
of public funds. Behind the scenes, fears were expressed—whether justified is
impossible to say with certainty in retrospect—that judges from the “old guard”
might “torpedo” the Family 500+ welfare programme, certain tax changes, and
similar initiatives. This episode revealed both the breadth of a constitutional court’s
power and, at the same time, the weakness of its democratic legitimacy, as well as
how the selection of its judges is entangled in political conflict (Debska, 2015). In
practice, the only real check on such actions lies in the informal conventions of
political culture—whose fragility, if not outright absence, was exposed in Poland
by the rivalry within the broader post-Solidarity camp.

On 2 December 2015, the Sejm once more elected five judges to the Consti-
tutional Tribunal, three of whom still have a contested status as of early 2025. In
public debate—and across much of the legal community—these three were quickly
labelled the “double judges” (sedziowie dublerzy). The seats originally filled by the
7th-term Sejm were taken by Henryk Cioch and Lech Morawski—both full profes-
sors of law—and Mariusz Muszynski, a habilitated doctor and a university profes-
sor. For the vacancies about which no doubts had been raised, Julia Przylebska
and Piotr Pszczotkowski were elected with the votes of Law and Justice. Przylebska
had served, inter alia, as a regional court judge and for many years in the Polish
diplomatic service. Pszczétkowski was an attorney associated with the Law and
Justice milieu and briefly a member of the Sejm elected from that party’s list.

The conflict intensified in late 2015 and early 2016. On 9 December 2015,
in case K 35/15, the Constitutional Tribunal ruled that the Act of 19 November
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2015 was unconstitutional in several key respects, including provisions on the re-
election of judges and the removal of the incumbent President and Vice-President
of the Tribunal. The United Right government withheld publication of the judg-
ment until 18 December 2015.

On 28 December 2015, the President of the Republic of Poland, Andrzej Duda,
signed an amendment to the Act on the Constitutional Tribunal, which had been
adopted on 22 December 2015 (the Senate voted on 24 December to adopt it
without amendments). The law was challenged before the Tribunal by groups
of MPs from the then opposition (Civic Platform, Modern (Nowoczesna), and
the Polish People’s Party), as well as by the First President of the Supreme Court
(then Professor Malgorzata Gersdorf), the Commissioner for Human Rights (then
Adam Bodnar, later—after the 2023 change of government—Minister of Justice
and Prosecutor General), and the National Council of the Judiciary. In its judg-
ment of 9 March 2016, case K 47/15, the Constitutional Tribunal found the Act
unconstitutional in its entirety, inter alia for breach of Article 7, Article 112, and
Article 119(1) of the Constitution of the Republic of Poland. The “new” judges—
Julia Przytebska and Piotr Pszczétkowski—filed dissenting opinions. The judgment
was not published until 5 June 2018, two years later.

In July 2016, the 8th-term Sejm adopted a new Act on the Constitutional Tri-
bunal, which the Tribunal—Dby its judgment of 11 August 2016 in case K 39/16—
found to be partly unconstitutional. In the second half of 2016, an impasse arose
within the Tribunal after its then President, Andrzej Rzeplinski, refused to allow
three contested judges—Henryk Cioch, Lech Morawski, and Mariusz Muszynski—
to sit on Tribunal’s compositions. At the same time, the President assigned them
offices and directed that they receive their remuneration. The judges whose
appointments were uncontested—Julia Przylebska, Piotr Pszczétkowski, and
Dr Zbigniew Jedrzejewski (who replaced Judge Mirostaw Granat)—partially boy-
cotted the Tribunal’s work in protest against President Rzeplinski’s actions. With
the end of Judge Rzeplinski’s term approaching, not only was his judicial seat due
to fall vacant, but, above all, the office of the President of the Tribunal.

In November 2016, the newly elected judges did not participate in the General
Assembly of the Constitutional Tribunal, which submits candidates for the office
of President of the Tribunal to the President of the Republic of Poland. At the As-
sembly’s session held on 30 November 2016, which took place in the absence of
Julia Przytebska, Piotr Pszczétkowski, and Zbigniew Jedrzejewski, nine judges were
present. They proposed Stanistaw Rymar, Piotr Tuleja, and Marek Zubik to the
President of the Republic as candidates for the office of President of the Tribunal.
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Because the legal quorum of ten judges was not met, on 1 December 2016 the
Office of the Constitutional Tribunal, acting on the authority of the President of
the Tribunal, issued a communiqué stating that the President of the Republic had
been presented with candidates in the form of a “resolution of the judges gathered
at the General Assembly” (Komunikat TK, 2016).

Consequently, the President of the Republic of Poland concluded that there
were no grounds to appoint any of the candidates presented to him for the office
of President of the Constitutional Tribunal.

Ultimately, the Sejm adopted a further set of so-called remedial statutes ad-
dressing the situation of the Tribunal: The Act of 30 November 2016 on the Organ-
isation and Procedure of the Constitutional Tribunal; the Act of 30 November 2016
on the Status of Judges of the Constitutional Tribunal; and the Act of 13 December
2016—Introductory Provisions to the Act on the Organisation and Procedure of
the Constitutional Tribunal and to the Act on the Status of Judges of the Consti-
tutional Tribunal. These laws remain in force at the time of writing, in early 2025.

In its judgment of 24 October 2017 (case K 1/17), the Constitutional Tribu-
nal held that the Act on the on the Organisation of and Proceedings before the
Constitutional Tribunal and the Act on the Status of Judges of the Constitutional
Tribunal are compatible with the Constitution. The proceedings were initiated on
an application by the Commissioner for Human Rights.

On 20 December 2016, based on the newly adopted laws governing the Con-
stitutional Tribunal, the President of the Republic of Poland appointed Judge Julia
Przylebska as Acting President of the Constitutional Tribunal, following the end
of Professor Andrzej Rzeplinski’s term on 19 December. On the same day, Acting
President Przylebska convened the General Assembly of the Tribunal, attended
by fourteen judges. An immediate dispute arose over the procedure, including
the participation of the “fifteenth” judge, Stanistaw Rymar, who was on leave on
the day the Assembly was convened but stated that he could attend the next day,
21 December. According to some commentators, as with the Assembly of 30 No-
vember, the resolution presenting Julia Przytebska to the President of the Republic
as a candidate for the office of President of the Tribunal was adopted without
a quorum and was therefore defective. A second objection was that fewer than
half of the Tribunal’s full complement participated in the vote (six participated,
while eight refused). A third objection was that, instead of holding two separate
votes—one to select candidates and a second to present the candidates to the
President—only the first vote was held (Batory, 2027).
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In 2017—parallel to the conflict surrounding the Constitutional Tribunal,
a new dispute arose over another aspect of the judiciary’s functioning. In the
summer of that year, the United Right coalition, supported in part by deputies
from the Kukiz’15 party, initiated what was intended to be the largest institutional
reform of the Polish judiciary since 1989. A clear barrier was the initiators’ inabil-
ity to intervene at the constitutional level, as they did not command the majority
required to amend the Constitution. In hindsight, the reform’s authors appear to
have overestimated the leverage they could gain from scholarly debates over cer-
tain constitutional arrangements, the indeterminacy of at least some provisions
(e.g., Article 187(1)(2) read in conjunction with Article 187(4) of the Constitution
of the Republic of Poland—see below), and the role of legal scholarship, including
parts of its influential establishment. They also failed to make a persuasive public
case for the reform in the media. When they did take such steps, their efforts were
either insufficient or too radical and openly unethical, which had the opposite ef-
fect—convincing the segment of society engaged with these issues that no changes
were needed at all.

Perhaps the most serious mistake was launching the entire initiative without
broader consultation among experts, relying mainly on individuals who agreed
to front or participate in the project (no doubt for various reasons—both oppor-
tunistic and patriotic), but who, as a rule, were not widely recognised within the
legal circles.

The haste with which the changes were introduced also gave the entire reform
the character of political action under exceptional conditions. On 14 September
2017, the National Council of the Judiciary issued the following position (KRS,
2017):

“The National Council of the Judiciary strongly protests against the manner in which
amedia campaign intended to justify changes in the judiciary is being conducted by
the Polish National Foundation, which is financed by companies owned by the State
Treasury. In the Council’s view, a campaign that discredits the courts in the eyes of
citizens should not be financed—even indirectly—from public funds. A compilation
of false or tendentiously presented information does not help to build the authority
of the state or the image of Poland.

The Council urges that, in the best interests of the Republic of Poland and within
the state’s information policy, the debate on judicial reform be based on a reliable
presentation of the problems affecting the judiciary, rather than on manipulated or
outright false messaging’.
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The absence of recognised authorities—particularly within the legal com-
munity—and the incomplete preparation of concrete bills ultimately led first to
a major political-legal conflict concerning the judiciary and, later, to the de facto
dysfunction of the changes introduced. One example is the disciplinary system for
judges, which—at the time of writing—remains fragmented, as well as the serious
delegitimisation of parts of the public administration. These developments have re-
duced legal certainty and security and—most importantly—lowered the standard
of Poland’s legal sovereignty. In purely political terms—judged against the objec-
tives pursued—the changes initiated first around the Constitutional Tribunal in
2015-2016 and later in the National Council of the Judiciary, the Supreme Court,
and the system of common courts, together with the ensuing crisis, led not to
a strengthening but to a weakening of the autonomy of Poland’s legal order and,
consequently, its legal sovereignty—regardless of which actors bear principal
responsibility. This appears to have occurred contrary to the reformers’ stated
intentions. One may therefore suggest that the emancipation of the judiciary
and the significant increase in judicial activism—a paradigm that, before 2015,
was far from dominant in Polish adjudicative interpretation due to the preva-
lence of legal formalism—were triggered by an ill-considered and, in practice,
poorly executed attempt at judicial reform. Whatever the substantive merits
of particular solutions, the lack of political backing objectively produced this
outcome. This was particularly evident in the lack of a coherent strategy by the
ruling coalition regarding the Disciplinary Chamber of the Supreme Court. Its
creation was initially promoted as virtually the central element of the reform of
the disciplinary regime for judges, only for the government to retreat from that
course—much to the surprise of its own electorate and, likely, a large segment of
the wider legal community. The reversal came suddenly, despite the significant
political capital previously expended to justify the Chamber’s establishment and
the operation of the entire disciplinary regime for judges shaped by the new Act
on the Supreme Court (Kaczynski, 2021). Ultimately, the Disciplinary Chamber
was abolished by the Act of 9 June 2022 amending the Act on the Supreme Court
and certain other acts.

Following the dispute over the Constitutional Tribunal, the next element of
the political-legal crisis surrounding the judiciary concerned the new laws on the
Supreme Court, the National Council of the Judiciary and the common courts.
One argument advanced against the changes proposed by the United Right gov-
ernment—voiced publicly and shared across the wider legal community—was the
absence of any fundamental intervention in procedural legislation.
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The new government did not begin revising procedural legislation, such as the
Code of Criminal Procedure or the Code of Civil Procedure (an amendment to the
latter was introduced later). Instead, it focused on reconfiguring the institutional
framework within which these bodies operate, thereby shifting the emphasis of
reform to cadre and composition.

The first flashpoint was the Supreme Court. On 12 July 2017, a parliamentary
bill concerning the Supreme Court was submitted and adopted by 20 July (the
Senate introduced no amendments®). In parallel, the then governing coalition
(Law and Justice, Solidary Poland, and Jarostaw Gowin’s Agreement) also secured
the adoption of amendments to the Act on the National Council of the Judiciary
and to the Act on the Organisation of Common Courts. However, it was the
matter of Supreme Court that sparked widespread public protests. Demonstra-
tions were held across Poland, particularly large and intense in Warsaw, at times
involving tens of thousands of participants. In response to this unexpectedly large
civic mobilisation, President Andrzej Duda refused to sign two of the three acts
presented to him. On 31 July, he delivered an address on the matter that drew
criticism, including from within his own political camp (Szydlo, 2017). At the
same time, the President announced that he would shortly submit his own drafts
to replace the vetoed laws. He followed through in September 2017 by tabling
his own drafts in the Sejm: a wholly new Supreme Court bill and, regarding the
National Council of the Judiciary, an amending bill. The former dominated public
debate, although the NCJ law proved, over time, to be the most contentious and
ultimately triggered a sharp crisis in the government’s relations with the European
Commission. The Supreme Court Act was ultimately adopted on 8 December
2017, with most provisions entering into force in April 2018. It is also worth noting
that in November 2017, the then First President of the Supreme Court, Professor
Malgorzata Gersdorf, presented her own proposal of a law on the Supreme Court
(Gersdorf, 2018a). Strikingly, it incorporated most of the proposals advanced by
the then ruling camp. Among other things, the draft provided for a new Disciplin-
ary Chamber, the office of a social justice ombudsman at the Supreme Court, and
financial liability of judges.

Compensation would be paid by the State Treasury, but subject to recoupment
from the judge on an employer-employee indemnity basis. The extraordinary ap-
peal (skarga nadzwyczajna) proposed in the presidential bill to correct defective

? Sejm of the Republic of Poland. (n.d.). Ustawy - druk nr 1727 (VIII kadencja) [Legislative
dossier: Bill No. 1727 (8th Sejm)]. Retrieved 23 April 2025, from https://orka.sejm.gov.pl/proc8.
nsf/ustawy/1727_u.htm.
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final and unappealable judgments would be replaced by a social justice ombuds-
man at the Supreme Court, appointed by the Sejm (Gersdorf, 2017). However,
Gersdorf’s proposal did not provide for lowering the retirement age of Supreme
Court judges (70 years) or for any “verification” of Supreme Court judges (Gers-
dorf, 2017). The draft maintained the participation of lay judges in the Supreme
Court, but limited it to the Disciplinary Chamber. The failure to give this proposal
legislative traction—and, more broadly, the failure by the government to draw on
the proposals put forward by the judges of the Supreme Court—must, in hind-
sight, be regarded as perhaps the most serious error of the entire justice system
reform pursued by the United Right. The decision not to engage in dialogue with
the Supreme Court’s leadership, even within an official bill-drafting framework,
proved a politically and legally damaging omission.

Politically, as this effectively confirmed that the reform was focused on deter-
mining who sits and who leads, ultimately abandoning any attempt to legitimise
changes at the Supreme Court through dialogue with the judiciary. Although pub-
lic opinion towards the courts was generally negative, this sentiment did not, for the
most part, extend to the Supreme Court. The governing camp misread public senti-
ment and lacked a clear strategic direction. It also appears that failing to seize this
opportunity ultimately foreclosed any broader dialogue with the judicial establish-
ment beyond the Supreme Court. An official meeting with the First President of the
Supreme Court took place in a tense atmosphere in the early hours of 19 September
2018. Prime Minister Mateusz Morawiecki came to the Court’s headquarters, and
during the visit he was informally assisted by Dr Waldemar Gontarski (then later
legal representative of the Supreme Court’s Disciplinary Chamber in proceedings
before the CJEU) (Morawiecki, 2018). The meeting was held thanks to his efforts (on
behalf of the government) and those of the author of this book (from the Supreme
Court’s side). The event was intended to persuade the European Commission that
the government was engaging in dialogue with the judiciary (KPRM, 2018). In the
longer term, however, it had little practical significance.

The legal error, by contrast, lay in missing the opportunity to use this draft to
legitimise at least some of the amendments to the Act on the Supreme Court pro-
posed by the United Right. The fate of the First President’s proposal made clear the
dialectical character of contemporary legal interpretation and its susceptibility to
deontological framing. This was evident, for example, in relation to the Chamber
of Professional Responsibility, whose establishment was effectively realised a few
years later through the Act of 9 June 2022 amending the Act on the Supreme Court
and certain other acts.
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That Chamber replaced the Disciplinary Chamber—described by an influential
part of the judiciary and legal scholarship as a “special court”—in a manner almost
exactly as envisaged in the First President’s 2017 proposal (Wrébel, 2019). The
effective removal of the disciplinary regime for judges from the shaping influence
of branches endowed with direct democratic legitimacy (the legislature and the
executive) and its transfer wholly into the sphere of the judiciary constitutes a sig-
nificant gain for the latter in terms of inter-branch influence—a classic example of
the judicialisation of power, understood as the expansion of judicial competences
in institutional design and in the protection of corporatist interests.

The Dispute over Appointments to the National Council
of the Judiciary

The second area concerns a view put forward by a significant part of legal scholar-
ship and many judges: that, in accordance with the principle of a democratic state
ruled by law and with Polish constitutional standards, the mechanism for judicial
appointments should—at least minimise as far as possible—political involvement.
The dispute is, in classical terms, interpretive, but during public debate it became
embedded in the political arena. It centres on the meaning of Article 187(1)(2)
and Article 187(4) of the Constitution of the Republic of Poland:

“Art. 187(1) The National Council of the Judiciary shall consist of:

1) The First President of the Supreme Court, the Minister of Justice, the President
of the Supreme Administrative Court, and a person appointed by the President
of the Republic;

2) fifteen members selected from among the judges of the Supreme Court, the com-
mon courts, the administrative courts, and the military courts;

3) four members elected by the Sejm from among the deputies, and two members
elected by the Senate from among the senators.

2. The National Council of the Judiciary shall elect a Chair and two Vice-Chairs
from among its members.
3. The term of office for the elected members of the National Council of the

Judiciary shall be four years.

4. The organisation, scope of activity, and mode of operation of the National

Council of the Judiciary, as well as the manner of selecting its members, shall be

specified by statute”.
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The interpretive issue arises primarily regarding who has the authority to se-
lect the judges mentioned in Article 187(1)(2). Some commentators argue that
the provision should be interpreted to minimise the involvement of the political
branches in appointing the “judicial members” of the Council, as required by
the standards of a democratic state ruled by law and the principle of separation
of powers. According to this view, the central role of these members—given, not
least, their numerical weight within the NCJ]—must ensure the external indepen-
dence of the judiciary, for which the Council serves as the institutional guardian.
Consequently, Article 187(4) should be regarded as a programmatic provision
addressed to the legislature with a specific normative content: it obliges the legisla-
tor to regulate the selection of the Council’s “judicial members” in a manner that
excludes, or (as noted earlier) at least significantly limits, the participation of the
political branches in that process.

An opposing view—set out, among other places, in an official letter by the
First President of the Supreme Court, Maltgorzata Manowska, responding to the
European Commission’s 2021 Rule of Law Report—empbhasises that

“the literature acknowledges the constitutional legislator has not specified the rules
or procedure for selecting [judicial members of the NCJ] referred to in Article 187(1)
(2)*. In contrast, Article 187(1)(3) expressly designates the electoral bodies for the
parliamentary members (the Sejm and the Senate). However, this arrangement does
not imply that the persons mentioned in Article 187(1)(1) must be elected by the
judiciary itself. Such an inference would run counter to a basic canon of textual
interpretation—the prohibition of interpretatio per non est—which requires that
interpreters neither ignore terms present in the text nor, by implication, read into
it terms that are absent. The absence, in the wording of Article 187(1)(2), of any in-
dication as to which body selects the judicial members activates Article 187(4): the
organisation, remit, procedure, and manner of selecting members of the National
Council of the Judiciary are to be determined by the legislature acting in its ordinary
legislative capacity. The legislature may accordingly modify that manner of selection,
provided it respects the constitutional standards of independence and impartiality of
the members drawn from the Supreme Court and from the common, administrative,
and military courts” (Manowska, 2021).

* Nalezinski, B. (2021). Article 187. In P. Tuleja (Ed.), The Constitution of the Republic of Poland:
Commentary (2nd ed.). LEX/el., Wolters Kluwer. Accessed 23 April 2025.
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We do not need to resolve this dispute here. It is sufficient to note that both
interpretive positions can be justified by applying recognised canons of interpre-
tation. The crux of the matter lies, rather, in the differing axiological perspectives
and, consequently, the philosophical-legal paradigms that underpin each position.
In other words, the dispute cannot be resolved by appealing to general jurispru-
dential theses alone. The choice belongs in the realm of Dworkinian standards
and legal policy. Moreover, it is incorrect to claim that, in light of constitutional
principles, the mechanism of co-optation for selecting the NCJ's judicial compo-
nent follows unambiguously from the Constitution, or that such a mechanism
forms part of a European law standard for proper judicial appointments. No such
uniform standard exists; appointment mechanisms vary across EU member states.
Accordingly, once the institutional (external) independence of the judiciary is se-
cured by proper legal provisions—and judges are afforded adjudicative (decisional)
independence—any doubts as to a particular judge’s impartiality are assessed in
concreto (in the particular case), not in abstracto.

Within public law, the prevailing approach has generally been one of judicial
restraint. In this context, however, those advocating for vesting primary compe-
tence over the NCJ’s judicial component in the judiciary cite arguments based on
judicial independence and the protection of individual rights. The first argument
is persuasive; the second is not. In a highly mediatised political contest, it is far
from clear that civil rights are better protected by the judiciary than by a politically
accountable authority with a democratic mandate. This may seem controversial,
but the core issue is the checks on power, not the precise method of appointment.
Conversely, the judiciary may impede desired policy changes or entrench dis-
advantageous arrangements due to social detachment or a failure to understand
contemporary challenges. History provides examples. As one account states, the
“judicial corps, even more than civil servants, sought to remain faithful to the
Rechtsstaat tradition, Acquiescing relatively easily in dismantling of earlier—albeit
republican—institutions of political law—so long as formal hierarchies of norms
were observed—and refraining from protest against statutes curtailing civil rights
and freedoms” (Ryszka 1985, p. 377).

The second problem, which arises when seeking the best resolution of this in-
terpretive issue at the level of principles of law, is the collision of such principles. As
Brozek and Stelmach aptly note, “no legal rule can ever be fully formalised, because
there is always the possibility that, in some unforeseen situation, a principle will
‘generate an exception’ to it” (Brozek & Stelmach 2006, p. 12). Without a particu-
lar axiological, ideological, or even overtly political orientation (understood as



purposive action), it is very difficult to resolve conflicts between principles and to
choose a standard that will determine the meaning at the level of rules. This is rela-
tively straightforward in clear cases—those concerning the protection of life and
human dignity—where one can appeal directly to paramount principles of dignity
and the protection of life and health: In other words, Dworkinian principles. Mat-
ters are different, however, when it comes to policies. In public law, and particularly
in matters of institutional competences such as the present question—who selects,
and on what terms, the members of the NC]J referred to in Article 187(1)(2) of the
Constitution—it is difficult, if not impossible, to reach a definitive answer based
solely on the standards contained in the Constitution and international commit-
ments. It is certainly challenging to identify a single correct, “Herculean” canonical
reading. In both competing interpretations, we are dealing instead with stronger
or weaker arguments, whose assessment depends on one’s external perspective on
law. The issue here is not the criterion of legality, but rather axiology and policy
(again: policy understood as action directed towards specific goals, including the
interests of particular social groups). Against this backdrop, positions—including
that of the CJEU—that assert a mandatory “judges-elect-judges” mechanism are,
in reality, intellectual acrobatics. In the Polish constitutional context, one must
not overlook the role of Article 187(4), which refers, inter alia, to the manner of
selecting [the NCJ’s] members being specified by statute. As the constitutional
legislator does not designate the body responsible for selecting the fifteen members
chosen from among the judges of the Supreme Court, the common courts, the
administrative courts, and the military courts, the choice of selection mechanism
was left to be determined by ordinary legislation. Whether this was prudent, and
whether the selection of the NCJ’s judicial component should have been settled by
the constitutional legislator rather than left to the legislature, is a separate question.
What is unconvincing, however, is the claim sometimes made in legal scholarship
that the legislature’s regulatory freedom under Article 187(4) is so “significantly
limited That the legislature may only set out the rules and procedure for selec-
tion by the judiciary itself of the fifteen judge-members, and may not assign that
competence to any other body—especially not to an organ of the legislative or
executive branches” (Bojarski, 2019).

Assessing the matter purely empirically—by tallying the positions expressed
in Polish legal scholarship—the latter view has, unsurprisingly, prevailed: namely,
that the mechanism for selecting the NCJ’s judicial component should not be
vested in Parliament, or, at a minimum, that primary decision-making author-
ity should belong to the judiciary. The contrary solution is said to distort the
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principle of separation of powers and checks and balances under Article 10(1) of
the Constitution. This line of argument also invokes the prohibition on presuming
competences not conferred by the Constitution on the Sejm in this respect. This
is a cogent observation indeed.

The already noted reference in Article 187(4)—that, inter alia, the manner of
selecting NCJ members is to be specified by statute—has most often been read as
entrusting that determination to the legislature. That view is further reinforced
by the frequently cited claim that, across EU member states, there is a general
tendency to maintain a balance between political influence and judicial self-gov-
ernment (Malinowski 2017).

Thus, even if one accepts the assessment that the mechanism for selecting
the NCJ’s judicial component under Article 187(1)(2) of the Constitution—as
implemented in the criticised 2017 Act—conferred an unduly strong mandate
on the political branches, it does not follow that the only appropriate standard
for a democratic state ruled by law or for a fair trial (including under Article 6
ECHR’) is to confer dominant appointment power on the judiciary. A separate,
subsequent issue is whether a nomination process designed in this way should be
considered so defective that it triggers the gravest consequences (absolute grounds
of appeal, nullity of proceedings, and similar outcomes). In this context, we are,
of course, referring to judges who administer justice—that is, who issue decisions
in concrete, individual cases. By contrast, the selection of judges to constitutional
courts or other quasi-judicial bodies engaged primarily in abstract review is, by

> Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms
(Journal of Laws of 1993, No. 61, item 284):

1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and pub-
lic may be excluded from all or part of the trial in the interests of morals, public order or national
security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

a) to be informed promptly, in a language which he understands and in detail, of the nature and
cause of the accusation against him;

b) to have adequate time and facilities for the preparation of his defence;

¢) to defend himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so
require....
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its nature, political, because it is carried out by politically accountable organs. The
composition of such bodies must always be determined, and it must be endowed
with appropriate democratic legitimacy.

In any case, the one-sided view that the judiciary must dominate the process of
appointing judges, now common in Poland’s “rule of law” narrative, is misguided.
This premise underlies the claim that the composition of the National Council of
the Judiciary is unconstitutional solely because the judge members were elected
by the Sejm.

Meanwhile, across the EU, the common approach—crucially—is to seek an op-
timal arrangement that maintains a workable balance and mutual control between
the judicial and political (legislative/executive) branches (Piatek, 2023). Without
such balance, society not only loses the democratic component of ultimate control
over the judiciary (cf. Article 4(1) of the Constitution: “Supreme power belongs to
the Nation”), but there is also a risk that this sphere will slip beyond any effective
control. More broadly, this challenge concerns the judiciary across the EU, with
the clear danger of oligarchising public life and pushing the Union towards an
authoritarian configuration. Such a trajectory may take a new form anchored in
the capture of the information space, one pillar of which is legal discourse itself
(Grosse, 2024b, 158).

An equally important issue concerns the procedure for selecting judges not only
in the EU Member States, but also in the judicial bodies established by the Treaties.
In particular, this raises the question of how judges of the CJEU are appointed in
light of standards of independence and impartiality, and, above all, the right to
a fair trial before a body possessing those attributes. Although these standards are
understood differently for bodies whose case law inherently enters the political
sphere—especially constitutional courts, or more broadly, courts at the “highest”
level—it is worth recalling that the CJEU exercises judicial power in a distinc-
tive way: as the “guardian of the Treaties”, it rules on the rights and obligations
of EU Member States. This is neither classic adjudication in the domestic sense
nor merely traditional abstract interpretation. For this reason, the CJEU’s activity
resists neat classification within typologies devised for national judiciaries. The
importance of the CJEU’s decisions can hardly be overstated. One could list a wide
range of decisions—discussion of which would require a separate monograph—
Such as case law on the eurozone crisis (Saurugger & Terpan 2019, pp. 903-920;
Scicluna 2018, 1874; Beck 2013, p. 635), on the freedom (!) of Member States to
procure armaments (even though the Treaties have never conferred competence
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in this field on a common Union policy)e, on the full supremacy of EU law over
the law of the Member States (despite the distinction between conferred, shared
and exclusively national competences)’, on the binding status of the EU Charter of
Fundamental Rights for Member States (though it began as an annex to the Treaties
and both Poland and the United Kingdom entered opt-outs)?, or the highly contro-
versial (from Poland's perspective) decisions concerning the Turéw lignite mine®.

In general, CJEU case law clearly indicates that its judges seek to pursue their
own vision of integration (Scharpf, 2012, pp. 127-139, as cited in Grosse 2024,
p. 133), including expanding their competences and the reach of EU law, as well

¢ Court of Justice of the European Union (Grand Chamber). (2008). Commission of the European
Communities v Italian Republic, Case C-337/05, Judgment of 8 April 2008 (Agusta/Agusta Bell heli-
copters; public supply contracts / no prior notice); Court of Justice of the European Union (Fourth
Chamber). (2012). Insinddritoimisto InsTiimi Oy, Case C-615/10, Judgment of 7 June 2012 (defence
procurement; Art. 296 EC / Art. 10 of Directive 2004/18).

7 European Commission. (2023, February 15). The European Commission decides to refer Poland
to the Court of Justice of the European Union for violations of EU law by its Constitutional Tribu-
nal (Press Release IP/23/842). Retrieved 14 March 2024, from https://ec.europa.eu/commission/
presscorner/detail/en/ip_23_842

8 Court of Justice of the European Union (Grand Chamber). (2013). Aklagaren v Hans Akerberg
Fransson, Case C-617/10, Judgment of 26 February 2013.

° Court of Justice of the European Union (Vice-President). (2021). Czech Republic v Republic of
Poland (Turéw lignite mine), Case C-121/21 R, Order of 21 May 2021 (interim measures). See also:
Constitutional Tribunal (Poland). (2022). Judgment of 23 November 2022, SK 113/20, Journal of
Laws 2022, item 2480.

“The Constitutional Tribunal held that the provisions in question primarily infringed the prin-
ciple of the rule of law and the related principles of popular sovereignty and the supremacy of
the Constitution, Judge Jedrzejewski emphasised in the reasons. He added that ‘the Treaty on the
Functioning of the European Union is framed in such a way that it provides no basis for pecuni-
ary penalties of this kind to be imposed in proceedings aimed at enforcing compliance with an
interim measure’ The basis for imposing penalties should be a CJEU judgment delivered in the
procedure laid down by the Treaties, not an order of the President or any other single judge of the
CJEU, Judge Jedrzejewski stated. He added: ‘An international organisation—even of a supranational
character—has no right to create competences for itself. Recognising a periodic penalty payment
as an interim measure is incompatible with the rule of law, because it ... seeks to turn an interim
measure into a tool for enforcing a Member State’s Treaty liability. Meanwhile, Judge Jedrzejewski
noted, ‘the only way to give effect to a Member State’s liability for non-compliance with EU Treaties
is the infringement procedure initiated by a complaint from the European Commission to the CJEU.
Only the Court, in gremio, assesses whether a Treaty breach has occurred and issues a judgment
on that basis”” Bankier.pl (2023) “TK: kary TSUE niezgodne z polskg Konstytucja' [Constitutional
Tribunal: CJEU penalties incompatible with the Polish Constitution], 11 December. Available at:
https://www.bankier.pl/wiadomosc/TK-kary-TSUE-niezgodne-z-polska-Konstytucja-8661287.html
(Accessed: 23 April 2025)”.
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as supporting further transfers of competences from the Member States to the
EU (Stone Sweet 2010; Herzog 2018, pp. 236-237, both as cited in Grosse, 2024,
133). In other words, they advocate further centralisation of the system, and this
is a salient feature of how they are selected for the Court. CJEU judges have al-
so repeatedly shown that they do not favour a decentralised, subsidiarity-based
Union, despite the Treaty principles of subsidiarity and proportionality (Grosse,
2021, ch. 6).

It should also be noted that if a dominant, rather than balanced, role for the
judiciary in judicial appointments is presented as a required European standard,
one would reasonably expect it to be based on standards and mechanisms set out
in the Treaties. Yet even a cursory review of the provisions and practice govern-
ing the appointment of CJEU judges suggests that the Court itself cannot read-
ily demonstrate compliance with the very nomination standards it formulates as
requirements in its own case law.

It is worth recalling that under Article 19(2) TEU, the Court of Justice is com-
posed of one judge from each Member State, and the General Court comprises at
least one judge from each Member State (the CJEU consists of the Court of Justice,
the General Court, and any specialised courts). A condition of appointment is
that candidates must be persons whose independence is beyond doubt, as further
specified by Article 253 of the Treaty on the Functioning of the European Union
(TFEU). In addition to the requirement of unquestionable independence, this
provision adds that the candidates must either possess the qualifications required
for appointment to the highest judicial offices in their respective Member State
or be jurisconsults of “recognised competence” Although Article 253 uses the
disjunctive “or’, in practice these requirements are usually applied cumulatively,
with candidates typically presenting credentials that would qualify them for service
in their national supreme jurisdictions.

The requirement that a candidate’s independence be beyond doubt serves, in
essence, as a moral (status-related) criterion. In the literature, it is often interpreted
not in terms of internal or external judicial independence in adjudication, but
as a guarantee of independence from the government of the nominating State
(Szwarc-Kuczer 2012). In contrast, the final criterion—recognised competence—is
empirically verifiable and linked to a candidate’s experience in legal practice or
scholarship. As noted, professors of law frequently go on to serve as judges of the
Court of Justice (Szwarc-Kuczer 2012).

Most importantly, appointments to the Court of Justice are made through
a political process. Under Article 253 TFEU, judges and Advocates General are
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appointed by common accord of the governments of the Member States for a term
of six years. The committee referred to in Article 255 TFEU participates in this
process. It consists of seven persons chosen from among former members of the
Court of Justice and the General Court, members of national supreme courts,
and jurisconsults of recognised competence, one of whom is proposed by the
European Parliament (Article 255, second paragraph TFEU). The committee is-
sues a non-binding opinion on candidates for the offices of Judge and Advocate
General at the Court of Justice and for Judge at the General Court. As scholarship
notes, “without doubt, committee opinions on candidates for EU judges will not
be binding; The committee’s influence on opinion-forming will largely depend
on its personal composition” (Szwarc-Kuczer, 2012). Accordingly, the selection
of CJEU judges is based on intergovernmental political agreement. The design
aims to ensure that each candidate put forward by a Member State meets the
standards of independence beyond doubt and recognised competence, subject to
scrutiny by the other Member States. This does not alter the core point: both the
nomination of a candidate at national level and the joint appointment by Mem-
ber State governments are political decisions. In Poland—as in several other EU
states—the closest analogue is the model for appointing Constitutional Tribunal
judges: the candidate is put forward and elected through political arrangements,
with the crucial difference that the legislature, rather than the executive, makes
the final appointment.

In principle, such a complex mechanism for selecting judges of the CJEU was
intended to secure its status as a politically independent institution (Kelmen, 2012,
pp- 43-58). It was also meant to contrast with national constitutional courts, which
are entangled in the choices of the current parliamentary majority. However, the
appointment criterion is implemented by a body in which a political organ plays
the dominant role. This political body assesses—through political arrangements—
whether the candidate will guarantee independence from the government of the
Member State nominating him or her. It should be emphasised that this require-
ment does not concern ensuring independence from other influences of specific
political bodies (e.g., expressed views on preferred policy directions of one’s own
state, acceptance of measures by the government or the opposition, preference
for a given worldview, etc.). The agreement referred to in the second sentence of
Article 253 TFEU does not involve the other Member States evaluating wheth-
er the candidate satisfies the independence and impartiality criteria, but rather
whether they will be independent of the nominating government’s policies—or
at least will not oppose the policy lines of the EU institutions insofar as they align
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with those of the other Member States. The criterion of recognised competence is
highly indeterminate and favours the entrenchment of the legal profession’s insular
character, reinforcing the literature’s well-known democratic-deficit critique of
EU institutions. As with the selection of candidates for the CJEU’s support staff
(assistants, référendaires, and, more broadly, all auxiliary personnel), an informal
criterion appears important: the assessment of a certain sensitivity and way of
thinking characteristic of the EU courts. The key is to understand the principle
of the primacy of EU law over national law while simultaneously respecting the
national constitutions of the Member States. The judges surveyed stated unequivo-
cally that CJEU judges cannot employ in their chambers persons who undermine
this principle. In their view, this would risk destabilising the EU legal system and
lead to chaos, as each Member State could interpret the law according to its own
legal traditions. According to CJEU judges, a failure by chamber staff to respect
the principle of the primacy of EU law fundamentally changes the philosophy
of law used by judges at the CJEU. As a result, such an attitude could lead to the
disintegration of the European Union (Gieras, 2024, p. 293).

The requirement is therefore political, because, where interpretive alternatives
exist, the aim is to staff the EU court with individuals who—in extreme cases—
will sacrifice the national interest in favour of integration (unless integration, as
an end in itself, is always to take precedence over the current national interest.
However, this is a utopian and certainly anti-democratic conception). The integra-
tion process is not politically neutral, because when some lose, others gain. This
is particularly significant in economic matters. Such an attitude is said to result
from the internal independence of CJEU judges; yet in practice it tends—however
indirectly—to advance the policies of certain Member States that exert primary
influence on the functioning of the Union. If integration were to develop towards
a model federal system, it would reduce the prerogatives of privileged states in
favour of smaller, weaker ones, while preserving appropriate autonomy in national
legislation. The United States is often cited as an example to which EU integration
is compared. In reality, the parallel is merely semantic and inaccurate. The political
system in the US is a textbook federation that strongly respects the equal status
of the individual states (Article IV of the US Constitution). By contrast, the EU’s
decision-making mechanisms and the trajectory of integration clearly strengthen
the large Member States (specifically, the Franco-German tandem) while weaken-
ing smaller—and in particular newer—states from Central and Eastern Europe. It
is also worth noting the difference between the CJEU and the US Supreme Court,
whose bench has included justices holding divergent positions on federalism. Even
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today, the Court’s case law on the relative roles of state and federal law varies across
specific issues—for example, the right to terminate pregnancy (Konstytucja nie
przyznaje prawa do aborcji, 2022). Co-optation criteria, and a candidate’s views on
the supremacy of federal power, are not prerequisites for appointment to the US
Supreme Court. Candidate vetting, however, is transparent and highly detailed. In
practice, selection to the Supreme Court is determined by the political criteria and
ideology of the nominating President of the United States (Vieira & Gross, 1998).

However, let us return to assessing the criteria for the nomination procedure
for judges of the CJEU. The Court has emphasised that it is unacceptable for the
organisation of the judicial system to be “left to the discretion of the executive™.
In contrast, the selection of CJEU judges proceeds by nomination and appointment
based on criteria whose assessment—and the moment of appointment—occur
within a strictly political decision: the act of common accord among the govern-
ments of the Member States.

Around the allegedly improper composition of the NCJ and the supposed
“unconstitutionality” of assigning to the Sejm the election of the members of the
Council referred to in Article 187(1)(2) of the Constitution, a full rule-of-law-
breach narrative was constructed after 2017 (Report, 2022, 4), followed—after
the parliamentary elections of October 2023—Dby calls for the restoration of rule
of law (Jakubowski, 2023), even to the point of “bending” the law or seeking post
hoc legal bases for measures of doubtful legality (Bodnar, 2024).

It should also be remembered that at least debatable measures were proposed
by the then law-maker, namely the United Right government. The first, undoubt-
edly erroneous legal position (in light of a categorical constitutional provision)'!
was the attempt to shorten the term of office of the then First President of the Su-
preme Court, Professor Malgorzata Gersdorf (2014-2020) (Uchwaly SN, 2018"2).

10 Court of Justice of the European Union. (2020). Joined Cases C-542/18 RX-II and C-543/18
RX-IL, Judgment of 26 March 2020, ECLI:EU:C:2020:232, para. 73.

! Constitution of the Republic of Poland, Article 183(3):

“The First President of the Supreme Court shall be appointed by the President of the Republic
for a six-year term from among candidates presented by the General Assembly of Judges of the
Supreme Court”

12 See also: Supreme Court (Poland), General Assembly of Judges, Resolution of 28 June 2018:

“We, the judges of the Supreme Court, participating in the General Assembly of the Judges of
the Supreme Court on 28 June 2018, mindful of our judicial oath and faithful to the Constitution
of the Republic of Poland, which is the supreme law of the Republic of Poland, state that Supreme
Court judge Professor Malgorzata Gersdorf remains, pursuant to the directly applicable Article
183(3) of the Constitution of the Republic of Poland ([read in conjunction with] Article 8(2) of the
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The government withdrew from this course at considerable political cost. The
second failing was the absence of a uniform and coherent strategy for statutory
changes at the Supreme Court and the failure to define genuine, systemic changes
to the applicable law—rather than merely changes of “cadres”—that could have
improved procedural efficiency, accelerated extraordinary-appeal review, and en-
sured its compatibility with ordinary appellate review, and so on.

The legislature’s actions in the first half of 2018 were chaotic and reactive to
an already open conflict with a significant part of the judiciary and its opinion-
forming milieu in Poland and abroad. The Supreme Court Act was amended three
times". These ill-conceived efforts culminated in yet another amendment to the
Act on the Supreme Court, adopted on 21 November 2018 by the then United
Right government'®. Some provisions of that act were overtly casuistic, such as
Article 2(4) (which treated the terms of office of the First President of the Su-
preme Court and the Presidents of the Supreme Court as uninterrupted). The act
was intended as a “gesture of goodwill” towards the European Commission and,
in the legislature’s view, to bring the dispute with the legal community to an end
(Majmurek, 2018). Nothing of the sort occurred, and the Commission did not
withdraw its complaint against Poland (European Commission, 2018).

Not a Crisis but a Consequence

The actions taken by the legislator in 2018 inspired the subsequent sudden increase
in judicial activism, which spread from the Supreme Court primarily to the system
of common courts. In purely legal terms, some of the solutions adopted by the
legislator were overtly unconstitutional, while others—as already indicated—were
chaotic and, at times, superficially and unprofessionally reasoned. Simultaneously,
the lack of consistency on the part of the legislator made it clear to judges that
consistent action and the introduction of sometimes entirely new interpretations

Constitution)—First President of the Supreme Court until 30 April 2020, heading the institution in
which we perform our service to society””

B Poland, Act of 12 April 2018 amending the Law on the System of Common Courts, the Act
on the National Council of the Judiciary and the Act on the Supreme Court, Journal of Laws 2018,
item 848; Act of 10 May 2018 amending the Law on the System of Common Courts, the Act on the
Supreme Court and certain other acts, Journal of Laws 2018, item 1045; Act of 20 July 2018 amending
the Law on the System of Common Courts and certain other acts, Journal of Laws 2018, item 1443.

' Poland, Act of 21 November 2018 amending the Act on the Supreme Court, Journal of Laws
2018, item 2507.
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of existing legal institutions would not be subjected to meaningful criticism (as
discussed below—for example, regarding the interpretation of provisions on re-
cusal, on an improperly constituted court, or on the role of the President of the
Republic of Poland as a ,,notary” certifying NC]J decisions). It appears that 2018
marked the beginning in Poland of a sharp decline in the certainty and stability
of some legal institutions.

An important—if not the principal—support for judges, especially in the Su-
preme Court, was provided by the actions of the European Commission and the
judgments of the Court of Justice of the European Union and the European Court
of Human Rights in Strasbourg.

It became clear relatively early that judges, as the “weaker” party in the classic
separation of powers contest, would have to resort to extraordinary measures. On
2 August 2018, in case III UZP 4/18, the Supreme Court, sitting in an enlarged
formation and following a legal issue raised by the Chamber of Labour and Social
Insurance, submitted questions to the CJEU for a preliminary ruling on the ap-
plication of selected provisions of the Act on the Supreme Court as it stood prior
to the amendment of 21 November 2018.

It was also significant that the questions were asked not in connection with
the subject matter of the pending proceedings, but generally with the manner
of “determining the merits of the case”. The type of case in which the questions
were posed was quickly described by some commentators as being used purely
instrumentally. Years later, whether those questions were properly referred—even
in light of the CJEU’s then-existing case law—is beside the point. The fact remains
that the CJEU accepted the reference and replied. For reference, see the operative
part of the order of the Supreme Court of 2 August 2018, case no. III UZP 4/18:

“The Supreme Court, in the case of an appeal by D. S. against the decision of the
Social Insurance Institution (ZUS), Branch in J., determining an insurance obliga-
tion, at a non-public sitting of the Chamber of Labour and Social Insurance on
2 August 2018, following a legal issue raised by the Supreme Court—Chamber of
Labour and Social Insurance in its order of 18 July 2018, case no. III UZ 10/18—
namely, whether there is a ‘failure to adjudicate on the merits of the case’ within the
meaning of Article 386 § 4 of the Code of Civil Procedure read in conjunction with
Article 477(14a) of the Code of Civil Procedure, where, in proceedings concerning
eligibility for social insurance in Poland, a decision given by a pension authority of
another State on non-eligibility for social insurance in that State is set aside in the
course of the court proceedings—decided as follows:
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I. Pursuant to Article 267 TFEU, to refer the following legal questions to the

Court of Justice of the European Union for a preliminary ruling:

1. Should the second subparagraph of Article 19(1) TEU, in conjunction with the
third subparagraph of Article 4(3) TEU and Article 2 TEU, the third subpara-
graph of Article 267 TFEU and Article 47 CFR, be interpreted as meaning that
the principle of the irremovability of judges, forming part of the principle of ef-
fective judicial protection and of the principle of the rule of law, is infringed in
the case where a national legislature lowers the retirement age of judges of the
court of last instance in a Member State (for example, from 70 to 65 years) and
applies the new lower retirement age to judges in active service, without leaving
the decision on whether to take advantage of the lower retirement age to the sole
discretion of the judge concerned?

2. Should the second subparagraph of Article 19(1) TEU, in conjunction with the
third subparagraph of Article 4(3) TEU and Article 2 TEU, the third subpara-
graph of Article 267 TFEU and Article 47 of the [Charter], be interpreted as
meaning that the principle of the rule of law and the standard of independence
required to ensure effective judicial protection in cases involving EU law are
infringed in the case where a national legislature, in breach of the principle of
the irremovability of judges, lowers the normal age at which a judge of the court
of last instance in a Member State may hold a judicial position from 70 to 65
years, such that continuance in that position is dependent on the discretionary
consent of an executive body?

3. Should Article 2, in conjunction with Article 6(1), of Council Directive 2000/78/
EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation be interpreted as meaning that lowering the retire-
ment age of judges of the court of last instance in a Member State, and making
the possibility for an existing judge of that court who has reached the new lower
retirement age to continue in his post dependent on the consent of an executive
body, constitute discrimination on grounds of age?

4. Should Article 2, Article 9 and Article 11 of Directive 2000/78, in conjunction
with Article 21 and Article 47 CFR, be interpreted as meaning that in the case
of discrimination on grounds of age of the judges of the court of last instance in
a Member State, consisting in the lowering of the retirement age from the current
70 years to 65 years, that court—adjudicating in any case with the participation
of a judge affected by the effects of such discriminatory national provisions who
has not expressed a willingness to take advantage of the new retirement age—is
required, when deciding the preliminary issue of the composition of the court,
to refuse to apply national provisions that are contrary to Directive 2000/78 and
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Article 21 CFR and to continue to adjudicate with the participation of that judge
where that is the only effective means of ensuring effective judicial protection of
the rights of judges under EU law?

5. Should the second subparagraph of Article 19(1) TEU, in conjunction with the
third subparagraph of Article 4(3) TEU and Article 2 TEU, Article 267 TFEU
and Article 47 [of the Charter], be interpreted as meaning that the rule of law is
to be regarded as such a fundamental value of the European Union that, where
doubts arise as to the compatibility with that value and with the principle of ef-
fective judicial protection arising from it—as regards the independence of the
courts and the judiciary—of national provisions which lower the retirement
age of judges as described in Questions 1 and 2, a national court must have the
power to suspend of its own motion the application of national provisions which
infringe the principle of the irremovability of judges in relation to all judges
coming within the scope of those provisions?

II. Pursuant to Article 105(1) of the Rules of Procedure of the Court of Justice,
to request that the case be dealt with under the expedited procedure”

In addition to the questions referred for a preliminary ruling, the most con-
troversial point of the operative part of the order was its third paragraph, which
reads:

“IIL. Pursuant to Article 732 in conjunction with Article 755 § 1 of the Code of
Civil Procedure, in conjunction with the third paragraph of Article 267 TFEU and
Article 4(3) TEU, [The Court decides] to suspend the application of Article 111§ 1
and § 1a, Article 37, and Article 39 of the Act of 8 December 2017 on the Supreme
Court (Journal of Laws 2018, item 5, as amended) until the preliminary issue has
been resolved following the Court of Justice of the European Union’s answers to
legal questions 1-5

It was an obvious ruse. Regardless of how many lawyers—academic titles not-
withstanding—might seek to expand the reach of Article 755 of the Code of Civil
Procedure, the norm derived from that provision does not extend to suspending
the application of generally applicable legislation in a Member State merely because
those provisions are chosen by the referring court.

“Article 755 of the Code of Civil Procedure:
§ 1. If the subject of interim relief is not a pecuniary claim, the court shall grant
interim relief in such manner as it considers appropriate in the circumstances,



138

Chapter Four

without excluding the measures provided for securing pecuniary claims. In par-

ticular, the court may:

1) lay down the rights and obligations of the parties or participants in the proceed-
ings for the duration of the proceedings;

2) impose a prohibition on disposing of the items or rights that are the subject of
the proceedings;

3) stay enforcement proceedings or other proceedings aimed at enforcing a decision;

4) regulate the manner of exercising care over minor children and contact with
the child;

5) order that an appropriate notice be entered in the land and mortgage register or
in the relevant register.

§ 2. In cases concerning the protection of personal rights, interim relief consist-
ing in a prohibition of publication may be granted only if this is not contrary to an
important public interest. When granting such relief, the court shall determine the
duration of the prohibition, which may not exceed one year. If proceedings on the
merits are pending, the applicant may, before the expiry of the period for which the
prohibition was ordered, request further interim relief; the first and second sen-
tences shall apply accordingly. If the applicant has requested further interim relief,
the prohibition of publication shall remain in force until the application is decided
with legal finality.

§ 2'. Article 731 shall not apply where interim relief is necessary to avert impend-
ing damage or other adverse effects to the entitled person.

§ 22. In the cases referred to in Article 47989, the court shall grant interim relief
after hearing the respondent, unless it is necessary to determine the application
immediately. This does not apply to measures that are, in their entirety, to be car-
ried out by a bailiff, or that consist in establishing compulsory administration over
an enterprise or agricultural holding, or over an establishment forming part of an
enterprise (or a part thereof) or part of an agricultural holding”

§ 2% In the cases referred to in Article 47989, the court shall dismiss an applica-
tion for interim relief if it is filed more than six months after the date on which the
party or participant in the proceedings became aware of the infringement of its
exclusive right.

§ 3. The court shall serve on the respondent an order made at a non-public sit-
ting which directs the respondent to perform or refrain from an act, or to refrain
from obstructing the acts of the applicant. This does not apply to orders requiring
the delivery of items in the respondent’s possession.”
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It is noteworthy that the allegation that the Constitutional Tribunal abused
the institution of interim relief was frequently invoked after the October 2023
elections in Poland as an argument for the illegality of the Tribunal as a whole
(Stepien 2024).

The Supreme Court’s reliance on the mechanism for non-pecuniary interim
relief under Article 755 of the Code of Civil Procedure was not only an abuse
from the perspective of the rule of law, but also a dangerous precedent that con-
tributed to the gradual erosion of the legitimacy of judicial decision-making in
Poland. The Supreme Court certainly had the right—and, according to some, even
the duty—to submit those questions (Safjan 2018). However, in the Polish legal
system (including EU law pursuant to Article 87(1) in conjunction with Article
91(2) of the Constitution of the Republic of Poland), there is no institution that
empowers courts to suspend the application of statutory provisions; and, a fortiori,
neither the Supreme Court nor any other public authority is vested with such
a consequential constitutional competence. Interestingly, in the narrative of those
supporting reliance on Article 755 CCP, such suspension is portrayed as arising
from a Member State court’s obligation to make a preliminary reference to the
CJEU (Haczkowska 2018).

Article 267 TFEU confers on a court or tribunal of a Member State the discre-
tion to refer questions to the Court of Justice of the European Union. The position
is, of course, different for cassation courts—that is, courts “against whose deci-
sions there is no judicial remedy under national law”—Which, under the Treaties,
are obliged to bring the matter before the Court (CJEU, judgment of 6 October
1982, Case 283/81). All the more striking, then, is the view that a reference to the
Constitutional Tribunal on the constitutionality of a provision in the Polish legal
system is optional, coupled with the concurrent acceptance of diffused (decen-
tralised) constitutional review, an institution and competence unknown to the
Polish Constitution. In effect, inference-based norms are embraced while literal
prohibitions are sidestepped.

The foregoing views are based on a rational, rule-of-law-conforming interpreta-
tion consistent with interpretive restraint. This approach emphasises a method-
ologically disciplined, text-driven semantics while setting aside the interpreter’s
prior commitments and assumed legal policy objectives.

Article 188 of the Constitution of the Republic of Poland states categorically
that the Constitutional Tribunal adjudicates the hierarchical conformity of legal
norms, and only that body is competent to resolve such doubts. If one assumes
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that other public authorities could issue determinations to that effect, Article 188
risks becoming an empty or blanket clause. It should also be noted that public
authorities, when invoking unconstitutionality, do so only in the reasons for their
decisions, while the operative part relies on the domestic doctrine of disregarding
(disapplying) a statutory provision'. Accordingly, since Article 267 TFEU—in
line with its literal wording—is understood to oblige cassation courts to submit
references to the CJEU on the interpretation of the Treaties or on the validity
and interpretation of acts of EU institutions, bodies, offices, or agencies (which is
undisputed), one cannot at the same time maintain that, where a national court
harbours doubts as to the compatibility of selected provisions with the Constitu-
tion, no corresponding obligation arises to submit a legal question to the Polish
Constitutional Tribunal. The contrary position reflects selective construction and
is systemically incoherent. It may be argued, of course, that common courts have
no such obligation, and—by analogy to Article 267 TFEU—that a reference to
the Constitutional Tribunal would arise only at the end of the proceedings, i.e., in
the context of extraordinary review. That reasoning is also incorrect as, under the
doctrine of lege non distinguente, the interpreter may not introduce distinctions
the law itself does not draw. Unlike the TFEU, the Polish Constitution does not
differentiate (in Articles 188 and 189) between cases reaching the Constitutional
Tribunal via questions from common as opposed to cassation courts.

Equally mistaken is the view that decentralised constitutional review can be
grounded in Article 8(2) of the Constitution (“The provisions of the Constitution
shall be applied directly, unless the Constitution provides otherwise”).

The position that regards decentralised constitutional review as admissible
based on the Constitution’s supposed self-executing character is even less tenable
than interpreting Article 188 as an (in principle) optionally applicable provision.
Article 8(2) of the Constitution applies to those constitutional provisions that do
not refer to statutory norms (art. 8(2) in fine) and that can be applied directly;
however, the term “applied” cannot be interpreted literally, i.e., as referring to
the application of law in the strict sense. The clause concerns constitutional
rules, such as provisions on the terms of office of public bodies, institutional
composition, or specified rights. “Application” in this context may authorise an
organ either to issue an act of applying the law or to undertake acts constituting

> E.g., Poland, Supreme Administrative Court, Judgment of 21 May 2020, Case No. I OSK
2466/19.
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the exercise of a right (Kotowski 2023). It certainly does not authorise public
authorities to assume competences they have not been granted, as that would
conflict with the rule of law and the requirement that public authorities act on
the basis (and within the limits) of the law (Article 7 of the Constitution of the
Republic of Poland).

With reference to the Supreme Court’s order of 2 August 2018, it is useful—
when seeking dogmatic inspiration for the judges’ course of action—to adopt
a philosophy-of-law perspective. Although this necessarily involves some con-
jecture, it is reasonable to assume that the judges were aware that invoking
Article 755 CCP for interim relief in this context was instrumental and at odds
with the rule of law. Yet, by balancing principles and values, they chose a principle-
based perspective that conceives of law as a system in which normative statements
are specified within a performative syntactic structure (recipient, circumstances,
directive). This reasoning is close to Ronald Dworkin’s integrative theory of law, for
in that model—though rooted in Anglo-American legal culture—“When lawyers
reason or dispute about legal rights and obligations, particularly in those hard
cases ..., they make use of standards that do not function as rules, but as principles,
policies, and other sorts of standards” (Dworkin 1998, p. 56).

Judges—and the broader legal community—whose convictions may converge
in their assessment of this particular decision are thus divided by competing con-
ceptions of law. On one side, law is regarded, in principle, as limited to normative
pronouncements issued by a determinate sovereign; on the other, it is imbued with
values such as equity, truth, justice, or the gopod—Albeit, in this and any other case,
as defined subjectively by the judge.

According to some scholars, the debate at the level of general jurisprudence
has unfolded along the axis of interpretive activism versus restraint. As Morawski
wrote in this context, “the present Sejm and its supporters take an unequivocal
stand in favour of the doctrine of judicial restraint (judicial passivism) and demand
that the Constitutional Tribunal refrain from excessive activism and from blocking
government policy on the basis of vague and indeterminate criteria, of which the
Polish Constitution is replete. Opponents of the current government, by contrast,
seek to strengthen the Tribunal, which they view as a guarantor of the rule of law
and civil liberties—and, of course, perhaps above all, a guarantor of preserving
a status quo advantageous to them” (Morawski, 2016, pp. 7-8).

The fault line is, in truth, deeper—though visible to anyone with a basic under-
standing of jurisprudential currents. The split between advocates of interpretive
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activism and restraint, in its Polish form, is—to borrow Stefan Kisielewski’s
phrase—a result rather than a crisis (Kisielewski 1990¢). Its source lies in diver-
gent views about the nature of law, shaped by the dynamics of post-transition
society in Poland after 1989 and its elites in the broad sociological sense, under
the pressure of civilisational change and external influences. For Poland’s legal
community, a kind of totemic inspiration has been—and in part remains—the
Anglo-American doctrine of precedent and the judiciary’s law-making powers.
This likely reflected Poland’s broadly pro-American outlook. Yet the pattern has
been selectively emulated, transplanted without due regard for the original’s speci-
ficity or its socio-political foundations. Morawski captured this point, with some
bitterness: “since the Americans invented judicial review, Europeans have distorted
this institution to such an extent that it begins to threaten the very foundations of
democratic society” (Morawski 2016, p. 8).

Of course, most participants in the debate are not steeped in the nuances of
legal philosophy. Their stances tend, intuitively, to align either with a positivist or
a non-positivist outlook. It is important to stress that, alongside this jurispruden-
tial divide, what is also at issue is a judgment about the shape of contemporary
democratic constitutionalism.

Some maintain that state and legal sovereignty form the foundation of de-
mocracy and the rule of law, while others view these notions as obstacles to the
cosmopolitan challenges of the present, or at least call for their redefinition. I do
not offer an evaluative judgment here: both descriptive and normative arguments
can be advanced for either position. The first is based on a conservative view that,
despite all imperfections, the state as a political institution best protects a giv-
en community—above all, the nation. The second emphasises the civilisational
transformations of the past fifty years—globalisation, mass migration, and the
communications revolution. This is not the place to develop that argument. In
critical-theory, postmodern, or neoliberal interpretations, inherited concepts lose
their original meaning and must be redefined. Whether such change is a cause
or an effect of policies designed to reshape those concepts is beside the point (for
example, the claim that the traditional concept of the family is obsolete, coupled

16 “This is not a crisis; it is a result”—a famous paraphrase used by Stefan Kisielewski (polish
writer, publicist and composer) in 1981 to characterise the state of the People’s Republic of Poland’s
economy. Though often invoked in various contexts, the line was a direct critique of socialism as
a blueprint for the economy and society (echoing Karl Marx’s—admittedly apt—observation that
“the economic system is the basis on which the political superstructure rises,” Lenin, 1949, 63); see
also Kisielewski, 1990.
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with normative measures that further weaken its conventional understanding as
the union of a woman and a man).

In any case, after August 2018, the legal contest—on both the “judicial” and
the “government” sides—began to instrumentalise the law and to recast the settled
meaning of legal institutions. Unsurprisingly, this was not presented as such. For
this purpose, the judiciary fashioned a peculiar doctrine of “constitutional neces-
sity” (Matlecki & Pach, 2018):

“The purpose of this study is to conduct a doctrinal analysis of the grounds and
consequences of invoking, in defence of the Constitutional Tribunal’s constitutional
position (as well as the Constitution as the supreme normative act within the legal
order)—the classic doctrine of the state of necessity in substantive criminal law used
to resolve a conflict of goods (values) arising in a given factual situation—namely,
the state of necessity, outlined in Article 26 § 1 of the Criminal Code. Its adaptation
for constitutional-law purposes leads to the specification of the elements and legal
consequences of the so-called ‘constitutional state of necessity, which is not expressly
stated but—one may assume—is referred to intuitively in the reasons for the Con-
stitutional Tribunal’s procedural decisions cited above. The following analyses seek
to determine whether, and if so within what limits and under what conditions, in
the name of ‘self-defence’** against actions directed at the Constitutional Tribunal
that are manifestly—i.e., prima facie—unconstitutional, it is permissible to disregard
statutory provisions and to exercise the Tribunal’s powers even at the cost of breach-
ing the statute” (Malecki & Pach, 2018, s. 39).

In substance, this is the classic value-balancing concept, recast for constitu-
tional/institutional purposes. While its civil-law pedigree is inherently subjective
and does not foreground the broader societal role of such reasoning, the defence
of necessity—as a justification—is directed to vindicating foundational values such
as the absolute good, equity, and justice.

The further development of this line of legal scholarship is the concept of
a “statutory judge”—a person adjudicating within the judicial mode of applying
the law, yet whose appointment does not provide constitutional guarantees due to
its defective nature (Tuleja et al., 2024; Wrdbel, 2025). These are classic examples of
the instrumentalisation of interpretation, against which several critical arguments
can be advanced (Kotowski, 2025). The two most important are as follows: first,
inconsistency with the terminology of legal language (the legal system assigns to
the concept of a judge certain definitional features that cannot be arbitrarily modi-
fied by an interpreter); and second, the consequent reduction of such a person and
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of the rulings they issue to a merely court-type body—one in which no judges sit,
but rather persons exhibiting certain judicial attributes. Such bodies are expressly
designated in the legal system, for example, local government appeal boards or
committees on liability for breaches of public finance discipline. I leave aside here
the functional argument that the notion of a statutory judge could be invoked by
any political authority in the future to remove judges from office for unspecified
and arbitrary reasons.

The order of 2 August 2018 (case no. III UZP 4/18) can symbolically be re-
garded as the beginning of intensified judicial activism in Poland, related to the
proper composition of the National Council of the Judiciary (NCJ) and the valid-
ity of judicial appointments. However, in this decision, a national court resorted
to a manoeuvre which, under normal circumstances, would have been entirely
unthinkable in the context of “suspending” the application of certain statutory
provisions. Admittedly, this was done in concreto, but in light of the previously
discussed argumentative precedent effect and judicial activism, such rulings soon
became the basis for expecting other judicial panels to adopt the same assessment
of the applicable law, which, after all, enjoys the presumption of constitutional-
ity. It must be stressed once again that the Supreme Court—like any other public
authority—does not possess any power to “suspend” the application of binding
legal provisions. The Constitutional Tribunal, of course, rules on their validity by
exercising normative review, yet the very notion of “suspending” the application
of statutory provisions is inherently problematic. A seemingly similar situation
concerned the application of technical regulations not notified to the European
Commission, which emerged in the context of application of selected provisions
of the Act of 19 November 2009 on Gambling (consolidated text: Journal of Laws
2023, item 227). However, that problem in fact concerned the competence of a na-
tional authority applying the law to enforce a sanctioning norm derived from an
unnotified provision. Thus, it was a question of validity rather than application of
the law—an issue of considerable weight—but national authorities, including the
courts, had no discretion to decide which provisions, and on what basis, should be
considered inapplicable. They could do so only within the scope of a sanctioning
norm, effectively rendering the interpreted provisions lex imperfecta (Kotowski,
2015). The case was rather about narrowing or specifying how to understand
the prohibition on applying non-notified technical regulations and whether such
provisions were, ad casum, compatible with the Constitution of the Republic of
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Poland". From the perspective of the present analysis, it is of little importance to
pursue this line of reasoning further. The issuing of such decisions is justified by
recourse to a “state of higher necessity” or a higher rationale—perceived by one
side of the dispute as the defence of the rule of law, and by the other as the protec-
tion of corporatist interests—with disastrous consequences for Polish statehood
and legal sovereignty.

This line of argument was subsequently expressed by the Supreme Court in
many later rulings, which cannot all be cited here. In this context, it is worth quot-
ing an excerpt from the reasoning of the Supreme Court’s order of 12 October
2022 (case no. III KO 15/22), which referred to the balancing of constitutional
values as justification for a temporary departure from the previous interpretation
of certain legal institutions:

“In conditions of constitutional crisis, the rule of law must activate specific protective
instruments designed to prevent and remedy violations of constitutional principles.
One such instrument is the pro-constitutional interpretation of legal provisions
that had been given a different meaning during the proper functioning of the rule
of law. ... Where guarantees that the case is decided by an impartial and indepen-
dent court are sufficiently ensured by institutional arrangements concerning the
proper procedure for judicial appointments or the designation of a judicial panel
in a given case, it may be justified to apply a narrow interpretation of procedural
instruments—such as motions for the recusal of a judge or for the reopening of
proceedings—intended to secure the standard of judicial independence and im-
partiality in a particular case, with reference to the principles of effectiveness and
stability of judicial decisions. However, without such institutional guarantees, there
is no sufficient justification for a restrictive interpretation of protective procedural
instruments provided in domestic law. As a result, the rectification of procedural
defects, including in cassation proceedings, would occur only before international
tribunals, thereby further undermining the principle of effectiveness and exposing
the State to additional financial costs”

17 See also: Poland, Constitutional Tribunal, Judgment of 11 March 2015, Case No. P 4/14,
OTK-A 2015/3/30.
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Notary’s Room

The second half of 2018 and the year 2019 saw a further escalation of the dispute
over the validity of judicial appointments and the contours of judiciary reform.
The Supreme Court became the focal point of this antagonism. Given not only
legal but also political and psychological factors, the Court readily attracted the
attention of both the public and the international community. This was encour-
aged by the pace of initiatives taken by the legislature, which, through successive
amendments to the Act on the Supreme Court, introduced new—and often ill-
considered—Ilegislative interventions in an effort to counteract judicial activism.
That activism consisted primarily of actions taken by the judiciary in defence of
the institutional concepts developed in Poland after 1989. This, in turn, made it
easier to polarise the conflict. A clear division emerged between centres of power
engaged in open confrontation, each deploying the competences vested in it—at
times instrumentally—to defend its own interests or those deemed necessary to
protect. On the side of the judiciary, measures appeared that repurposed existing
legal institutions in ways at odds with their intended function. On the legislative
side, the initiative at times lost the character of general, abstract law-making.
Instead, ad hoc interventions were undertaken, resulting in a drastic lowering of
legislative standards—not only in drafting and style, but also at the systemic and
axiological levels.

The conflict also took on a social dimension. For citizens—understandably,
usually unfamiliar with complex constitutional matters—the dispute over the Su-
preme Court quickly became tangible and easily grasped. A psychological factor
was the ease with which the subject of the dispute could be identified and with
which one could side with either camp. The Supreme Court’s building is imposing,
located in central Warsaw in an easily accessible area near the Old Town. Imme-
diately adjacent stands another important landmark of the capital —the Warsaw
Uprising Monument—situated on the southern side of the Court’s edifice. The
United Right government’s attempt to remove the First President of the Supreme
Court, Prof. Malgorzata Gersdorf, from office—contrary to a clear constitutional
provision admitting of no interpretive doubt—readily lent the matter a personal
dimension.

'8 The chapter title alludes to Aleksander Fredro, The Revenge, in Collected Works, Vol. 5 (War-
saw, 1880), p. 155.
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The new Act on the Supreme Court lowered the retirement age of its judges,
which was intended to bring about an “exchange of cadres” within the Court.
Even if the ruling majority and the authors of the reform—centred around the
Ministry of Justice—were to deny this (which they either did not do at all or did
so unconvincingly), the issue assumed a distinctly personal character in the media.
Apart from the introduction of the extraordinary appeal, the Act on the Supreme
Court contained no substantive reforms regarding the functioning of the Supreme
Court as a court of cassation or extraordinary appellate review. Moreover, the fact
that the retirement age of Supreme Court judges—a relatively small group within
the judiciary—was lowered made it easier for the opposition and parts of society
to identify with the personally defined side of the conflict. Another issue was the
at times idiosyncratic reasoning of representatives of the ruling camp, which, in-
stead of highlighting the normative advantages of the reforms, tended to confirm
the narrative of the judiciary and the opposition—that the reform’s objective was
personal rather than substantive. In that sense, it ceased to be a reform at all and
amounted merely to staffing the Supreme Court with what the media described
as “loyal nominees” (Debska et al., 2020):

“As part of the so-called reform of the judiciary, the authorities first secured control
over the body responsible for selecting candidates for judicial appointments and
presenting them to the President of the Republic of Poland.

When it became apparent that many judges—the so-called kamikaze—chose to
participate in competitions for judicial posts in the Supreme Court and the so-called
Disciplinary Chamber, and subsequently challenged the negative resolutions of the
National Council of the Judiciary (NCJ), the political authorities grew concerned that
the process of “taking over” the Supreme Court would be significantly delayed. This
concern increased when the Supreme Administrative Court, which had received the
judges’ challenges, first stayed the implementation of the NCJ’s resolutions (which
was ignored by both the NCJ and the President), and then referred preliminary
questions to the Court of Justice of the European Union (CJEU) regarding the right
of candidates for judicial office to a fair nomination procedure.

What did the political authorities do then? They rushed to amend the law, abol-
ishing the right of judicial candidates to challenge NCJ resolutions and instructing
the Supreme Administrative Court to discontinue the pending appeal proceedings.
The legislator’s objective was clearly to ensure the discontinuance of proceedings
already initiated before the CJEU, As the Court cannot rule on cases discontinued
at the national level. However, the Supreme Administrative Court did not yield
to pressure, disregarded the provisions of the amendment, and submitted further
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questions to the Court—essentially asking whether it should continue to adjudicate
on the challenges already lodged. ... The strategy of the incumbent government,
which sought to prevent judicial review of appointments to the Supreme Court
and to fill it with its own nominees without any verification, ultimately proved
ineffective”

A similar argument was raised regarding the National Council of the Judiciary

(Romanska, 2022):

“The NCJ has become a body that enables rapid promotions from district courts
to the highest positions within the organisational structure of the judiciary. In
many cases, these promotions involve individuals who belong to the same circle
of relatives and acquaintances—if not of the Minister of Justice himself, then of
persons from his close environment or those supporting the political formation
from which he originates. While the legal community is able to assess the compe-
tences of such nominees, citizens who encounter judges appointed on the NCJ’s
recommendation are not necessarily able to do so. Scandals involving members
of the NCJ—during which the public learns about their past or present ties with
the Minister of Justice—are detrimental to the reputation of the entire judicial
profession.”

The part of the then government’s argument that referred to the experience of

selected Western countries—invoking the need for personnel renewal in the justice

system, including the judiciary, during transitions from totalitarian to democratic

regimes—was difficult to defend. However, such a justification for the proposed

changes was not so much indefensible as irrational and unacceptable almost three

decades after the transition to democracy, even for many who viewed the func-

tioning of the Polish judiciary negatively. Yet, this reasoning was in fact adopted

by some government representatives in their public statements. One of the most

widely discussed examples was the following remark by Prime Minister Mateusz
Morawiecki (Morawiecki, 2019a):

<«

For me, this is a situation that we can compare with France in the post-Vichy pe-
riod, said Prime Minister Mateusz Morawiecki, referring to the reform of the Polish
judiciary carried out by the Law and Justice government, during the Transatlantic
Dialogue at New York University””
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The Prime Minister later sought to clarify this statement (Morawiecki, 2019b):

“I compared the need for judicial reform to the situation in the GDR in 1990 and
in France in the early 1960s. In addition, I strongly emphasised—and I continue to
do so—that the communist judges and prosecutors of the Stalinist era deserve the
strongest condemnation. And, as we know, not a hair on their heads was harmed in
the times of the Third Polish Republic”

As previously mentioned, in 2018, 44 judges were appointed to vacant posi-
tions in the Supreme Court under new statutory provisions. The appointments
concerned not only posts in the existing Chambers of the Court (with the Mili-
tary Chamber being abolished), but also, and primarily, in two newly established
Chambers: the Disciplinary Chamber and the Chamber of Extraordinary Re-
view and Public Affairs. The composition of the latter was formed mainly from
candidates from the academic community. Habilitated doctor Joanna Lemanska
(Jagiellonian University) became the President of the Supreme Court presiding
over this Chamber. The then much-discussed Disciplinary Chamber proved more
controversial within the legal community, as a significant part of its judicial com-
position was drawn from among prosecutors. Habilitated doctor Jan Majchrowski
(an Associate Professor at the University of Warsaw) became the President of the
Supreme Court in charge of this Chamber. In 2022, as a result of the amendment
to the Act on the Supreme Court of 9 June 2022 (Journal of Laws 2022, item 1259),
the Disciplinary Chamber was abolished and replaced by the Chamber of Profes-
sional Responsibility. It is worth recalling that Jan Majchrowski acted with great
integrity and resigned from his judicial office (Sobczak, 2021), Thereby forfeiting
the judicial privileges, including the remuneration to which he would have been
entitled upon retirement.

From the perspective of the essence of the considerations presented here, not
all facts from the period under discussion require detailed reference. However, it
is worth recalling that on 25 March 2019, the Constitutional Tribunal delivered its
judgment in case K 12/18 (OTK-A 2019/17), in which it reviewed, among other
things, the election of the members of the National Council of the Judiciary (NCJ)
by the Sejm—namely, Article 9a of the Act of 12 May 2011 on the National Council
of the Judiciary—and the compatibility of that mechanism with Article 187(1)(2)
and (4) in conjunction with Articles 2, 10(1), 173, and 186(1) of the Constitution
of the Republic of Poland. In its reasoning, the Constitutional Tribunal argued,
among other things, as follows:
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“~ The National Council of the Judiciary is not part of the Polish constitutional tradi-
tion, as it was established only by the Act of 7 April 1989 amending the Constitution
of the Polish People’s Republic (Journal of Laws No. 19, item 101), and its detailed
form was first defined by the Act of 20 December 1989 on the National Council of
the Judiciary (Journal of Laws No. 73, item 435, as amended).

The introduction of this body into the Polish legal system was justified by the
need to ensure the protection of judicial independence. However, the existence of
ajudicial council within the constitutional system of state organs is neither a neces-
sary nor a typical feature of a modern state (see L. Garlicki, commentary on Article
186, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. 4, ed. L. Garlicki,
Warsaw 2005, 1), as confirmed by the constitutional practice of other countries.

- The NCJ is not an organ of the judiciary, since—according to Article 10(2) of
the Constitution—judicial power in the Republic of Poland is exercised exclusively
by courts and tribunals, whose independence the NCJ should safeguard in accor-
dance with Article 186(1) of the Constitution. The NCJ’s constitutional position
means that the constitutional standards concerning courts and tribunals do not
apply to it. In addition to judges, the NCJ includes representatives of the legislative
and executive branches, and therefore goes beyond the classical understanding of the
separation of powers referred to in Article 10 of the Constitution. The Constitutional
Tribunal holds that the NCJ is a body structurally situated between the branches
of government, which determines its role as an instrument for implementing the
constitutional principle of balance between the three powers, as well as a forum
for their cooperation and mutual balancing (see judgment of the Constitutional
Tribunal of 20 June 2017, case K 5/17, OTK ZU A/2017, item 48). Article 187(1)(2)
served as a constitutional benchmark for reviewing the Act on the NCJ in earlier
cases decided by the Constitutional Tribunal—in the judgments of 18 July 2007
(case K 25/07, OTK ZU 7/A/2007, item 80) and 20 June 2017 (case K 5/17). In the
reasoning of the former, the Tribunal held that ‘Article 187(1)(2) of the Constitution
directly governs the principle of the election of judges to the NCJ, thus determining
the personal composition of the Council. It clearly provides that the members of the
NCJ may be judges elected by judges, without specifying any additional characteris-
tics that would condition their membership in the Council’ (K 25/07). In the latter
judgment, however, the Tribunal departed from this position, stating explicitly that
it ‘does not agree with the view expressed in judgment K 25/07 that the Constitu-
tion provides that only judges elected by judges may be members of the NCJ. Article
187(1)(2) merely states that such persons are to be elected from among judges. The
constitutional legislator does not specify who is to elect them. Thus, while it is clear
who may be elected as a member of the NCJ, it is not determined how those judges
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are to be chosen. These matters have been left to statutory regulation. There is noth-
ing to prevent judges from electing judges to the NCJ, Yet it cannot be maintained
that only judicial bodies must hold the active electoral right. While Article 187(1)
(3) of the Constitution clearly provides that deputies are elected to the NCJ by the
Sejm and senators by the Senate, there are no constitutional guidelines regarding
the election of judicial members of the NCJ!

This means that the Constitution does not predetermine who may elect judges
to the NCJ. Consequently, it must be concluded that, within the limits of legisla-
tive discretion, this matter may be regulated in various ways (K 5/17). The panel
deciding the present case shares the view expressed by the Constitutional Tribunal
in the reasoning of judgment K 5/17. The assertion that Article 187(1)(2) ‘expressly
provides that the members of the NCJ may be judges elected by judges’ finds no sup-
port in the wording of that provision. A different interpretation goes beyond both
the literal text of the provision and the presumption of legislative rationality. Since
the constitutional legislator, in Article 187(1)(1) and (3), precisely indicates who has
the active right to elect members of the NCJ, the absence of such an indication with
respect to judicial representatives shows that this matter was deliberately left to the
ordinary legislature. The same conclusion may also be drawn from the debates of the
Constitutional Commission of the National Assembly on the draft Constitution, in
which members discussed whether the NCJ should be a constitutional body at all,
under whose chairmanship it should operate, and who should sit on it. At that time,
the focus was primarily on ensuring that it would be dominated by representatives
of the judiciary, as this was believed to guarantee, on the one hand, independence,
and on the other, efficiency and effectiveness in its operation (Constitutional Com-
mission of the National Assembly, Bulletin XXIV, Warszawa 1996, 20 et seq.).”

In that decision, the Constitutional Tribunal also referred to solutions adopted
in other European Union Member States. However, the decision did not elicit any
broader substantive response, either in legal scholarship or in case law. It may
have been considered that the mere repetition—albeit in more sophisticated legal
language—of the arguments originally advanced by those supporting the changes
in the NCJ effectively precluded any substantive discussion on interpretations of
Article 187 of the Constitution that diverged from previous readings. The decision
was also delegitimised on the grounds that “the Constitutional Tribunal delivered
it with the participation of Justyn Piskorski, who had been appointed to the office
of judge in place of the late Lech Morawski, who in turn had filled a seat already
occupied by a person elected as judge by the Sejm of the 7th term, which had been
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confirmed by the Constitutional Tribunal in its judgments of 3 December 2015 (K
34/15), 9 December 2015 (K 35/15), 9 March 2016 (K 47/15) and 11 August 2016
(K 39/16), as well as in its order of 7 January 2016 (U 8/15)”".

Such reasoning enabled supporters of the thesis regarding the irregular com-

position of the Constitutional Tribunal to question the validity of both this and

other judgments delivered with the participation of judges elected to the three

seats that had already been filled in 2015 and subsequently—let us recall—filled
anew by the Sejm of the 8th term on 2 December 2015.

Other compositions of the Supreme Court also addressed this issue, observing

that:

“The principle of legalism requires that every act of the Constitutional Tribunal, as
a state organ, be presumed lawful. The attribution of final and universally binding
force to the Tribunal’s decisions means that this effect extends even to decisions that
may raise doubts. It must therefore be accepted that no state authority has the com-
petence to assess whether a judgment of the Constitutional Tribunal was rendered
in the proper composition and in accordance with the procedure prescribed by law,
and thus to determine whether it possesses the attribute of finality and universally
binding force. The unequivocal norm contained in Article 190(1) of the Constitution
makes it clear that such competence cannot be conferred without an amendment to
the Constitution itself’?

In another judgment, the Supreme Court stated as follows:

“Before the amendment of the above-mentioned provisions, it was generally accepted
in Polish constitutional law scholarship that Article 187(1) of the Constitution did
not specify the preferred model for the election of judges to the NCJ. The minimum
requirement was to ensure the election of fifteen judges from among the judges of
the Supreme Court, common courts, administrative courts, and military courts (see
P. Mikuli, Konstytucyjnosé trybu wyboru sedziow sqgdow powszechnych do KRS, Kra-
jowa Rada Sadownictwa 2014, no. 4, 9; K. Zawiélak, Pozycja ustrojowa, kompetencje
i skfad Krajowej Rady Sgdownictwa, Tustitia 2012, no. 3, 124). It was understood that
the wording of Article 187(1) meant only that fifteen judges had to be elected and
that they were to be chosen from among the judges of the Supreme Court, common
courts, administrative courts, and military courts (K. Szczucki, in: Konstytucja RP.

1 Poland, Supreme Court, Judgment of 20 December 2023, Case No. II KK 76/23, LEX

No. 3652028.

2 Poland, Supreme Court, Order of 3 November 2022, Case No. V KB 10/22, LEX No. 3431721.
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Komentarz, eds. M. Safjan, L. Bosek, Warszawa 2016, Article 187, para. 8). A similar
position was adopted in case law, where it was observed, inter alia, that Article 187(1)
of the Constitution of the Republic of Poland does not contain detailed rules for the
election of judges to the NCJ and leaves this matter to the discretion of the legislature
(see, for example, Supreme Court judgments of 2 April 2014, IIT KRS 8/14; 17 August
2010, ITI KRS 10/10; and 15 March 2012, ITI KRS 1/11).

This position began to be challenged in public discourse, in legal scholarship,
and—though less frequently—in judicial practice, primarily after the entry into force
of the amending Act of 8 December 2017. Criticism of the draft amendment had
already emerged earlier in the media, voiced in particular by the then spokesperson
of the NCJ (who lost his position as a result of the new legislation) as well as by
some judicial associations. After the adoption of the Act and the announcement
of the competition for NCJ membership, certain judicial circles called on judges
not to participate in the “unconstitutional process.” This narrative was repeatedly
reproduced in some media outlets. With regard to civil case law following the entry
into force of the new legislation, it is noteworthy that the alleged defectiveness of
the NCJ’s composition under the 2017 amendment was emphasised primarily in
the Civil Chamber of the Supreme Court, particularly in compositions including
the former President of the dissolved NCJ, who lost this position as a result of the
amendment. However, that same person—according to public statements known
to the Supreme Court ex officio from that period—had encouraged candidates to
participate in competitions for judicial positions, including posts in the Supreme
Court. Such facts, as the Court noted, must affect the assessment of the opinions
expressed, including those reflected in the Supreme Court’s earlier decisions.

Opinions questioning the current method of electing the judicial members of
the NCJ after the entry into force of the 2017 amendment also appeared in legal
scholarship. It was pointed out, among other things, that although the Constitution
does not specify the body responsible for electing the fifteen judicial members of
the NC]J, it is self-evident that such an election should be made by judges themselves
(H. Izdebski, Komentarz do Konstytucji RP. Art. 186, 187, Warszawa 2020, 135-139).
It was also argued that accepting the procedure introduced by the amendment of
8 December 2017 results in the dominance of the political factor in determining
the composition of the NCJ (B. Nalezinski, in: Konstytucja Rzeczypospolitej Polskiej.
Komentarz, ed. P. Tuleja, Warsaw 2019, 558). However, these positions fail to rec-
ognise—or to draw proper conclusions from—the fact that the Constitution of the
Republic of Poland, in none of its provisions, guarantees that the “judicial members”
of the NCJ must be elected by judges, as is explicitly provided in the constitutions of
some EU and Council of Europe Member States, Such as Belgium, Bulgaria, Malta,
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Portugal, Slovakia, and Italy. In the Supreme Court’s view, in this respect the Polish
constitutional legislator left the matter to the discretion of the ordinary legislature.
The fact that the election of judicial members of the NCJ was historically carried out
by judges and was not expressly governed by the Constitution, on the assumption
that it was ‘self-evident’ (see H. Izdebski, Komentarz..., 139), does not automatically
mean that any other solution is contrary to the Constitution.”*'

This issue has led to the emergence of two lines of jurisprudence within the
Supreme Court, which—unsurprisingly—reflect a clear axis of disagreement.
According to the overwhelming majority of Supreme Court judges appointed be-
fore the entry into force of the amendments to the NCJ introduced by the United
Right government, only the previously established interpretation of Article 187(1)
(2) of the Constitution can be regarded as guaranteeing the independence and
impartiality of a judge appointed with the participation of the NCJ constituted
under those rules. Other possible interpretive effects of this provision—equally
conceivable in light of constitutional standards—tend, however, to be ignored. Im-
portantly, in light of the broader narrative presented by representatives not only of
general jurisprudence but also of specialised branches of legal scholarship, within
the discursive and argumentative model of legal reasoning that characterises the
contemporary legal-normative reality, the authority of a legal norm should not be
justified by political power, and the notion of a single correct decision is rejected.
Instead, the aim is to demonstrate the multiplicity of possible readings of the law,
while the persuasiveness of an interpretive judgment depends on various factors
and values. This does not mean that law is by its nature relative, but rather that
the rules of interpretation “are something like argumentative axioms that set for
discourse a certain minimum of rationality and fairness (morality)” (Stelmach,
2003, p. 23).

On 24 June 2019, the Court of Justice of the European Union delivered its
judgment in case C-619/18, holding that:

“by providing that the measure consisting in lowering the retirement age of the
judges of the [Supreme Court] is to apply to judges in post who were appointed to
that court before 3 April 2018 and, secondly, by granting the President of the Re-
public the discretion to extend the period of judicial activity of judges of that court

21 Poland, Supreme Court, Order of 13 December 2022, Case No. I CSK 3738/22, LEX No.
3447149.
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beyond the newly fixed retirement age, the Republic of Poland has failed to fulfil its
obligations under the second subparagraph of Article 19(1) TEU”

Since the Court of Justice of the European Union delivered its judgment in
case C-619/18, the number of references in domestic case law—including deci-
sions of the Supreme Court and the Supreme Administrative Court—invoking
European values, EU law, and related principles has increased. Such arguments
had, of course, been raised previously; however, for obvious reasons, the CJEU’s
position—which critically assessed, in general terms, a substantial part of the re-
forms proposed in Poland’s justice system—inevitably encouraged national courts,
including the Supreme Court, to adopt a more active approach to these issues.
Interpretive activism based on references to European values thus gained strong
legitimacy through the case law of the Union’s highest court.

A separate issue, of course, concerned the jurisdiction of the Court of Justice
to review matters relating to the organisation of the judiciary. The Polish Govern-
ment at the time—supported by Hungary—maintained that “national rules such
as those challenged by the Commission in the present action cannot be the object
of a review in the light of the second subparagraph of Article 19(1) TEU and Ar-
ticle 47 of the Charter”*. The matter was intensely debated and of considerable
significance both for preserving the legal sovereignty of the Member States and, in
a sense, for upholding the principle of pacta sunt servanda. The latter aspect was
not sufficiently emphasised in either legal or public discourse. It seems that this
was also a mistake on the part of the government, as the issue is of fundamental
importance. Upon accession—formally to the European Community, rather than
to the European Union, which has since undergone far stronger centralisation—
Poland agreed to transfer part of its competences in accordance with the treaty
framework. Despite all the difficulties arising from the multilingual nature of
EU law, the competences fundamental to the functioning of the Union are gov-
erned by the principles of conferral, subsidiarity, and proportionality, as set out
in Article 5 TEU:

“Article 5 TEU:

1. The limits of Union competences are governed by the principle of conferral.
The use of Union competences is governed by the principles of subsidiarity and
proportionality.

22 European Union, Court of Justice. (2019, June 24). European Commission v. Republic of
Poland, Case C-619/18, ECLI:EU:C:2019:531.
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2. Under the principle of conferral, the Union shall act only within the limits of
the competences conferred upon it by the Member States in the Treaties to attain
the objectives set out therein. Competences not conferred upon the Union in the
Treaties remain with the Member States.

3. Under the principle of subsidiarity, in areas which do not fall within its ex-
clusive competence, the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States, either at
central level or at regional and local level, but can rather, by reason of the scale or
effects of the proposed action, be better achieved at Union level.

The institutions of the Union shall apply the principle of subsidiarity as laid down
in the Protocol on the application of the principles of subsidiarity and proportion-
ality. National Parliaments ensure compliance with the principle of subsidiarity in
accordance with the procedure set out in that Protocol.

4. Under the principle of proportionality, the content and form of Union action
shall not exceed what is necessary to achieve the objectives of the Treaties.

The institutions of the Union shall apply the principle of proportionality as
laid down in the Protocol on the application of the principles of subsidiarity and
proportionality”.

In the case law of the CJEU, Article 4 TEU is virtually never invoked:

“Article 4 TEU:

1. In accordance with Article 5, competences not conferred upon the Union in
the Treaties remain with the Member States.

2. The Union shall respect the equality of Member States before the Treaties as
well as their national identities, inherent in their fundamental structures, political
and constitutional, inclusive of regional and local self-government. It shall respect
their essential State functions, including ensuring the territorial integrity of the State,
maintaining law and order and safeguarding national security. In particular, national
security remains the sole responsibility of each Member State.

3. Pursuant to the principle of sincere cooperation, the Union and the Member
States shall, in full mutual respect, assist each other in carrying out tasks which flow
from the Treaties.

The Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the
acts of the institutions of the Union.

The Member States shall facilitate the achievement of the Union’s tasks and
refrain from any measure which could jeopardise the attainment of the Union’s
objectives”.
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The norm derived from Article 4 TEU should therefore serve as a conflict-
of-laws rule for the Union’s institutions, including the CJEU—particularly when
alternative interpretations of treaty provisions exist. In cases of interpretive diver-
gence—perhaps not always, but at least when weighing competing alternatives—
Union bodies should adopt an interpretation that does not infringe the fundamental
political and constitutional structures of the Member States, in accordance with the
literal wording of Article 4(2) TEU. However, an analysis of the CJEU’s case law
shows that this provision is rarely, if ever, invoked (Kotowski, 2022).

According to many commentators, the CJEU exceeded the competences con-
ferred upon it, constituting another example of the phenomenon widely described
in the literature as “competence creep”—that is, the gradual expansion of EU com-
petences, in this case those of the Court itself (Wojtyczka, 2024, p. 284). This was
not the first instance of such overreach: the steady broadening of the powers of
EU institutions—including the CJEU—is a well-known and extensively discussed
subject in the foreign literature. In Poland, by contrast, this topic unfortunately
carries a strong political connotation and is often mistakenly portrayed as an
instance of “legal populism”. It is also true that this expansive role of the CJEU is,
to a certain extent, inherent in its institutional function and its established mode
of operation—stemming, inter alia, from factors such as the reasoning style of its
judges and the structure of its analytical staff. When undertaking reforms of the
judiciary in the context of increasingly rapid European integration, the authors of
those reforms should at least have anticipated the possibility of their being subject
to review by EU institutions, consistent with the well-recognised tendency of the
Union’s competences to expand. However, such mechanisms are absent from both
the primary and secondary law of the European Union, as the idea of integration
has been advanced, in part, through extra-treaty initiatives promoted by certain
cosmopolitan European elites. This factor has been identified in the literature as
one of the reasons for the failure to develop a European demos—which, in turn,
deepens the departure from Europe’s Christian heritage—and as a long-term threat
to the very idea of the Union itself (Haller, 2008, pp. 56-57).

Judicial Activism in Poland: A European Inspiration?

Characteristic features of Polish judicial activism after 2015 include a strong inspi-
ration drawn from broadly defined European values, a cosmopolitan outlook, and
the view that the judgments of the CJEU are self-executing. Another characteristic
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element was the attribution of special force to international obligations under
Article 9 of the Constitution when balancing constitutional values. At the same
time, this judicial activism was confined to matters concerning the administra-
tion of justice and judicial appointments, which—regardless of the judges’ own
intentions—gave it a distinctly political dimension. This was also a result of the
dynamics of change in European and international politics. One cannot remain
indifferent to recent events, such as the COVID-19 pandemic and the restrictions
introduced for nearly two years, the Russian Federation’s attack on Ukraine, mi-
gratory pressures (including on the Polish-Belarusian border), and the ongoing
centralisation of the EU without any formal amendment to the Treaties.

Equally important, certain elements of interpretive activism have appeared in
the jurisprudence of Supreme Court judges appointed after 2018, in an area pre-
viously regarded as underdeveloped in judicial practice—Namely, in judgments
concerning consumer protection (Zaczkiewicz-Zborska, 2024). There is no room
to elaborate on this issue here, as it lies beyond the scope of the present analysis;
it can therefore only be briefly indicated.

Regardless of the criticism directed at the CJEU’s approach and the counter-
judgments of the Polish Constitutional Tribunal®, the case law of the Court of Jus-
tice has entered legal circulation and has begun to be cited extensively as a source
for the interpretation of domestic law—though interpreted in accordance with “EU
values”, the understanding of which is itself fluid and subject to continuous evolu-
tion, mainly through the case law of the CJEU (Kotowski & Syryt, 2023, p. 10).
It has thus been aptly observed that “the activism of Polish judges in 2017-2023
found support in the expansive jurisprudence of the Court of Justice of the Euro-
pean Union and of the European Court of Human Rights” (Pawelczyk-Woicka,
2023, p. 229).

This can be illustrated by the following examples:

« Inthe reasoning of its judgment of 26 July 2022, case no. III KK 404/21, the

Supreme Court observed, inter alia:

“It should be emphasised that the Court of Justice of the European Union has
stressed that, in assessing the procedure for the appointment of judges from the
perspective of the standard of the right to an independent and impartial court,
it is necessary to take into account all potential factors that may affect that stan-
dard. While a particular factor, taken in isolation, does not necessarily lead to

» E.g., Poland, Constitutional Tribunal, Judgment of 14 July 2021, Case No. P 7/20, OTK-A 2021,
item 49.
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a negative conclusion as to compliance with that standard, the combination of
such factors—considered together with the circumstances surrounding the ap-
pointment of the judge concerned—may give rise to doubts as to the indepen-
dence of the body involved in the judicial appointment process (see judgment
in Joined Cases C-585/18, C-624/18 and C-625/18, para. 142). It follows that the
application of the test set out in the resolution of the three Chambers, as regards
judges of the ordinary courts, need not occur solely upon a party’s request or by
way of a procedural plea. Such examination is possible, and sometimes necessary,
ex officio—particularly where information available in the public domain may
lead to the conclusion that, irrespective of the fact that the process of appoint-
ment to judicial office by the currently functioning NCJ (which does not have the
status of a body provided for in the Constitution of the Republic of Poland—see
Supreme Court resolution of 2 June 2022, I KZP 2/22) has already undermined
the general presumption of judicial independence and impartiality, it was also
affected by additional irregularities which, independently of that principal struc-
tural defect (appointment upon the motion of a body not indicated in Article
179 of the Constitution), could further taint the nomination process to such
an extent that the judge appointed under such a procedure cannot be regarded
as guaranteeing that a court in which he or she sits will possess the attribute
of objective impartiality and independence. Consequently, the standard set by
Article 45(1) of the Constitution of the Republic of Poland and Article 6(1) of
the ECHR would not be met”

 Inits order of 14 September 2022, case no. I KZP 7/22, the Supreme Court
addressed, among other matters, the status of the Disciplinary Chamber of
the Supreme Court. The Court noted:

“The fundamental observation must concern a key issue regarding the status of
the Disciplinary Chamber. For the Supreme Court—bound by the resolution of
the three Chambers of 23 January 2020—it is beyond doubt that the Disciplin-
ary Chamber of the Supreme Court has never been a court within the meaning
of Article 45(1) of the Constitution of the Republic of Poland, Article 6(1) of
the ECHR, or Article 47 of the Charter of Fundamental Rights. Consequently,
regardless of when that body issued its decisions, described as judicial decisions,
they were never rulings of a court in the constitutional sense (Article 45(1)). In
other words, if a particular case was required to be decided by a court within the
meaning of Article 45(1) of the Constitution of the Republic of Poland, Article
6(1) of the ECHR, or Article 47 of the Charter, the adoption of such a decision
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by the Disciplinary Chamber raises the question of whether that decision can
be regarded as a decision of a court. If it is no longer formally subject to appeal
to a body that is indisputably a court within the meaning of Article 45(1) of the
Constitution, the issue arises whether such a decision closes judicial proceedings
in the sense required by constitutional and Convention standards. The arguments
on this matter need not be repeated, as they are included in the decisions also
cited by the appellate court. This view was expressed by the court of first instance,
which—referring to the resolution of the three Chambers of the Supreme Court
and to the case law of the CJEU and the ECtHR—discontinued the criminal
proceedings due to the existence of a procedural obstacle under Article 17 §
1(10) of the Code of Criminal Procedure. The court of first instance thus held
that, since this body was not a court, the decision issued at first instance did not
become final, which means that prosecutorial immunity continues to constitute
an obstacle to the conduct of criminal proceedings. The position expressed in
the resolution of the three Chambers of the Supreme Court is not formally bind-
ing on the Court of Appeal, although that court is bound by the interpretations
adopted by the ECtHR under the ECHR and by the CJEU under EU Treaty law.
The court of first instance, however, did not explain in its reasoning why, in these
proceedings—namely, in immunity proceedings concerning a prosecutor—the
effectiveness of the authorisation to prosecute the prosecutor requires a deci-
sion of the court within the meaning of Article 45(1) of the Constitution of the
Republic of Poland or Article 6(1) of the ECHR.

In its judgment of 11 January 2023, case no. II KO 111/21, the Supreme
Court also confirmed that, in the view of the adjudicating composition,
circumstances relating to defects in the judicial appointment process or
to a judge’s strong ties with the executive branch—as well as his activity as
a disciplinary officer—constitute improper composition of the court within
the meaning of Article 439 § 1(2) of the Code of Criminal Procedure. This
position is noteworthy and has been consistently maintained in the Supreme
Court’s case law since approximately the adoption of the resolution of the
three combined Chambers in January 2020 (discussed below). The absolute
ground of appeal under Article 439 § 1(2) CCP—traditionally understood
narrowly and not subject to extensive interpretation—was thus found to
encompass both violations of normative criteria (defects in the appoint-
ment process) and factual circumstances that are inherently evaluative and
legally indeterminate. After all, how should one understand in abstracto
a judge’s activity as a disciplinary officer or his strong ties to the executive
branch? These criteria are vague and may lead to considerable discretion
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in formulating such assessments. It is difficult to accept that the mere ex-
ercise of the function of a disciplinary officer automatically disqualifies
a person from performing judicial duties. It should also be recalled that,
in July 2024, Minister of Justice Adam Bodnar appointed more than one
hundred judges to disciplinary courts within the structures of the common
and military judiciaries on the basis of the unchanged provisions of the Act
on the Organisation of Common Courts and the Act on the Organisation
of Military Courts (Journal of Laws 2022, item 2250). In carrying out the
appointment procedure, the Minister effectively disregarded the National
Council of the Judiciary, failing to await the opinions of that body required
by law. The Minister appointed only those judges who had not participated
in the competition procedure conducted by the NCJ, as constituted under
the Act of 8 December 2017%.

Only tangentially related to these considerations, it may be noted that, for ex-
ample, regarding the Constitutional Tribunal, in its order of the Supreme Court
of 22 September 2021, case no. I KZ 29/21 (OSNK 2021/10/41), the Court—when
assessing the rationale for the Constitutional Tribunal’s judgment of 20 April 2020
in case U 2/20 (OTK-A 2020/61)—found that judgment to be non-binding, and
did so for similar reasons:

“The composition included persons who had themselves participated in the legisla-
tive process leading to the adoption of these reforms [i.e., inter alia, the amendment
to the Act on the Supreme Court—author’s note], performing, for example, impor-
tant roles in the enactment of the relevant legislation (S. Piotrowicz—as rapporteur
in this matter and previously as chair of the Sejm Committee on Justice and Human
Rights, which handled the draft Act amending the Act on the National Council of the

2 List of disciplinary court judges appointed by Minister of Justice Adam Bodnar—Ministry of
Justice, Gov.pl Portal, available at: www.gov.pl [accessed 24.04.2025].

According to the information above, “[jludges who had not participated in the competition
procedure before the National Council of the Judiciary—improperly constituted under the Act of
8 December 2017—were appointed as disciplinary court judges. The Minister of Justice maintains
that any case of a defective judicial appointment casts doubt on the presumption of impartiality and
independence in the exercise of office by a disciplinary court judge. Another selection criterion was
to entrust the duties of a disciplinary court judge to those judges who had not participated in the suc-
cessive changes implemented over the past eight years by the legislative and executive branches in the
judiciary, the sole purpose of which was to weaken the independence of the courts and of judges. An
example of such actions was, among other things, the signing of letters of support for candidates for
the National Council of the Judiciary—constituted improperly under the Act of 8 December 20177
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Judiciary and certain other acts, Sejm paper no. 1423 ...; K. Pawlowicz as a member
of the Sejm). Such a mechanism—particularly in the context of the implementation
of the CJEU judgment of 19 November 2019—cannot result in the Supreme Court
being bound by the content of such a judgment, notwithstanding its publication
(Article 190(1) of the Constitution of the Republic of Poland).”

An open question remains as to whether the factual disregard—albeit minor—
of the NCJ’s role in the judicial nomination procedure, and the treatment of the
relevant statutory provision as a blanket clause in circumstances where it does not
have such a character, might raise doubts, also in the eyes of the general public and,
in particular, defendants, regarding the impartiality and independence of disciplin-
ary court judges in the performance of their duties. After all, from a normative
standpoint, the appointing authority was an active politician. From a strictly legal
perspective, however, what is decisive is the normative empowerment of the body
in question, not the identity of the individual exercising the function.

In judicial decisions reflecting interpretive activism, the theme of searching
for personal connections with political power appears frequently. Such a practice
is difficult to understand, both when viewed in hindsight and in light of the risk
that the same method of assessing personal affiliations could re-emerge in the fu-
ture—should political power or the prevailing interpretive narrative in the higher
courts (particularly the Supreme Court) change.

These observations may cause a certain degree of consternation, given that
between 2006 and 2015, the Constitutional Tribunal included, for example, Judge
Marek Kotlinowski, “a member of the Sejm of the Republic of Poland during its
4th and 5th terms. In the 4th term, he served as Deputy Chair of the Committee
for European Union Affairs. Between 2005 and 2006, he was Deputy Speaker of
the Sejm and Deputy Chair of the Extraordinary Committee for the consideration
of draft acts amending the Constitution of the Republic of Poland and the Code
of Criminal Procedure submitted by the President of the Republic of Poland™.
Similarly, a number of other former Constitutional Tribunal judges had previously
held positions within the executive branch or performed functions within the
legislature (e.g. President of the Constitutional Tribunal in 2008-2010 and Judge
of the Tribunal in 2001-2010, Bohdan Zdziennicki). At that time, neither public
discourse nor judicial practice suggested that the judgments of the Constitutional
Tribunal delivered with the participation of such judges should be disregarded.

% Based on official information published on the website of the Constitutional Tribunal of the
Republic of Poland.
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For the sake of completeness, it should be noted that judges appointed through
the NCJ as constituted under the current law—including judges of the Supreme
Court and the Constitutional Tribunal appointed after 2016—have not advanced
such arguments.

Referring to the Supreme Court judgment of 11 January 2023, case no. II KO
111/21, the Court based its assessment primarily on the case law of the CJEU.

“In the context of the correctness of the secondment of a judge, it cited the judgment
of the Court of Justice of the European Union of 16 November 2021 in Joined Cases
C-748/19 to C-754/19 (ECLI:EU:C:2021:931), in which the Court held that: ‘The
second subparagraph of Article 19(1) TEU, read in the light of Article 2 TEU, and
Article 6(1) and (2) of Directive (EU) 2016/343 of the European Parliament and of
the Council of 9 March 2016 on the strengthening of certain aspects of the presump-
tion of innocence and of the right to be present at the trial in criminal proceedings
must be interpreted as precluding provisions of national legislation pursuant to
which the Minister for Justice of a Member State may, on the basis of criteria which
have not been made public, second a judge to a higher criminal court for a fixed or
indefinite period and may, at any time, by way of a decision which does not contain
a statement of reasons, terminate that secondment, irrespective of whether that
secondment is for a fixed or indefinite period’

Referring to the above issue, the Supreme Court in its current composition—
bound by the interpretation of EU law given in the judgment of the Court of Jus-
tice, which indeed possesses exclusive jurisdiction in this regard—at the same time
upheld the position expressed in its earlier rulings that the interpretation of EU law
contained in the CJEU’s judgment of 16 November 2021 does not give rise to the
reopening of criminal proceedings under Article 540 § 3 of the Code of Criminal
Procedure that had been concluded by a final judgment before 16 November 2021,
nor to the reopening of proceedings ex officio on the ground of an absolute ground
of appeal (see Supreme Court, order of 13 July 2022, IV KO 1/22, and the other de-
cisions cited therein; cf. orders of 9 March 2022, IT KO 126/21; 25 November 2021,
IT KK 379/20; 16 May 2022, II KK 66/22; and procedural order of a Supreme Court
judge of 15 March 2022, II KO 4/22). In light of these judgments, while the question
of the compatibility with EU law of secondments granted by the Minister of Justice
under the provisions in force in Poland after the date of the above CJEU judgment
remains open, it is nonetheless clear that the interpretation of the Treaty provisions
made in that case cannot lead to the annulment, through extraordinary remedies
(cassation or reopening), of final court decisions issued with the participation of
a seconded judge prior to 16 November 2021. Although, as established in the settled
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case law of the CJEU and recognised by scholarship, the interpretation of EU law
given in a preliminary ruling has a retroactive effect, this does not in every case entail
an obligation to reopen final and unappealable decisions delivered on the basis of
national law subsequently found to be “incompatible” with EU law. It is necessary
to bear in mind the position of the Court of Justice expressed in many decisions
emphasising the importance of the principle of res judicata. The CJEU has repeatedly
stated that “in order to ensure stability of the law and legal relations, as well as the
sound administration of justice, it is important that judicial decisions which have be-
come definitive after all rights of appeal have been exhausted, or after the time limits
laid down for the exercise of those rights have expired, can no longer be called into
question.” (see judgment of the CJEU of 10 July 2014, Impresa Pizzarotti, C-213/13,
ECLLEU:C:2014:2067, para. 58; see also Kapferer, C-234/04, EU:C:2006:178, para.
20; Commission v Luxembourg, C-526/08, EU:C:2010:379, para. 26; and Thyssen-
Krupp Nirosta v Commission, C-352/09 P, EU:C:2011:191, para. 123).

Resolution of the Combined Chambers of the Supreme Court
(Civil, Criminal, and Labour and Social Insurance Chambers)
of 23 January 2020

In response to the escalating crisis, the Supreme Court, acting on the motion of the
First President of the Supreme Court, Prof. Malgorzata Gersdorf, adopted a resolu-
tion on 23 January 2020, sitting in an enlarged composition of three Chambers:
Civil, Criminal, and Labour and Social Insurance (case no. BSA 1-4110-1/20). This
decision, significant for both legal practice and scholarship, was widely regarded
as implementing “the position of the Court of Justice of the European Union
formulated in its judgment of 19 November 2019. According to that judgment,
Article 6 of the ECHR and Article 47 of the Charter of Fundamental Rights re-
quire an assessment of whether the process of appointing judges ensures their
independence and impartiality. A ‘court’ within the meaning of those provisions
may only be an authority affording guarantees of independence and impartiality.
Such guarantees must be genuine rather than merely formal” (Tuleja, 2020, p. 49).
This resolution is undoubtedly a model instance of judicial activism, at least in the
context of post-1989 Poland.

At the outset, it should be noted that the newly appointed judges of the Supreme
Court (i.e. those appointed with the participation of the National Council of the
Judiciary constituted under the procedure established by the Act of 8 December
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2017 amending the Act on the National Council of the Judiciary and certain other
acts) questioned the very procedure by which this resolution was adopted.

The Act on the Supreme Court provides in Articles 86 and 87% for the adop-
tion of resolutions by extended panels of the Supreme Court composed of seven
judges, an entire chamber, a joint panel of chambers, or the full bench of the Court.
The Act does not permit any differentiation in the status of Supreme Court judges
within a given chamber. When the Supreme Court adopted its resolution on 23
January 2020, there existed a presumption of the constitutionality of the provi-
sions governing the judicial nomination process, and it was on this basis that the
judges concerned by that resolution had been appointed. (The decisions of the
Constitutional Tribunal addressing this matter—already mentioned earlier in this
chapter—fall outside the scope of the present discussion.) Judges appointed with
the participation of the National Council of the Judiciary prior to the amendments
introduced by the Act of December 2017 could therefore take the view that the
“new” judges ought not to sit in judgment on their own case, although, in reality,
that “case” extended to the very status of judges as such, in light of the broader
context of the judicial appointment process.

In public discourse, judges appointed with the participation of the National
Council of the Judiciary constituted under the procedure established by the Act
of 8 December 2017 amending the Act on the National Council of the Judiciary
and certain other acts were quickly labelled as “neo-judges”

In this publication, I consistently refrain from using this stigmatising term. It
has no place in legal discourse within a state governed by the rule of law. It serves
to dehumanise individuals through linguistic aggression aimed at stigmatising

% Article 86 of the Act on the Supreme Court:

“§ 1. If a composition of the Supreme Court considers that the issue presented requires clarifica-
tion and that discrepancies need to be resolved, it shall adopt a resolution. Otherwise, it shall refuse
to adopt a resolution, and if adopting such a resolution has become unnecessary, it shall discontinue
the proceedings.

§ 2. If a composition of seven judges of the Supreme Court considers that the significance of the
issue for judicial practice or the seriousness of the doubts justifies it, it may refer the legal question or
the motion for a resolution to the composition of the entire chamber, whereas a chamber may refer it
to the composition of two or more combined chambers, or to the full bench of the Supreme Court”

Article 87 of the Act on the Supreme Court:

“§ 1. Resolutions of the full bench of the Supreme Court, of combined chambers, and of an
entire chamber, upon their adoption, acquire the force of legal principles. A panel of seven judges
may decide to confer upon a resolution the status of a legal principle.

§ 2. Resolutions that have acquired the force of legal principles shall be published together with
their reasoning in the Public Information Bulletin on the official website of the Supreme Court.
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a particular professional group. Polish prefixes often serve to capture context by
emphasising a specific attribute; in this case, however, the morpheme neo- creates
a pejorative meaning (Rusinek, 2024). The prefix neo- began to appear in Polish
usage around 2018 and quickly reached high frequency. “The neologisms under
discussion are often used to express a critical attitude towards their referents,
which is frequently reinforced by the linguistic context. ... Persons and institu-
tions referred to by such neologisms are often accused of immoral acts ... and
incompetence. ... Since such neologisms express a negative attitude on the part of
the speaker, they may function as invective” (Megger, 2024, p. 11).

Once again, it should be emphasised that, within the Polish legal community,
the use of the term “neo-judge” is a deliberate act of linguistic aggression and
reflects poorly on the quality of both legal discourse and public debate. It also
represents a covert vulgarisation of language.

Returning to the main issue, the reasoning of the resolution of 23 January
2020 argued that judges of the Supreme Court appointed after 2018 should not
be admitted to participate in the proceedings, as follows:

“The First President of the Supreme Court designated the combined Civil, Crimi-
nal, and Labour and Social Insurance Chambers of the Supreme Court to resolve
the issue raised in the application of 15 January 2020, as these chambers perform
ongoing tasks in the field of judicial oversight of the case law of the ordinary courts,
in proceedings before which the above-mentioned legal issues arise, and apply the
provisions of civil and criminal procedure that form the basis for resolving the matter
in question. The Disciplinary Chamber and the Chamber of Extraordinary Review
and Public Affairs of the Supreme Court were not designated to decide the legal
question, since—regardless of the organisational status of the Disciplinary Cham-
ber, its functions, and its place within the structure of the judiciary, as discussed
in detail in the judgment of the Supreme Court of 5 December 2019, case no. III
PO 7/18, which found that this organisational structure could not be regarded as
a court—the judges of those Chambers had been appointed to judicial office through
procedures tainted by the very same defects whose impact on judicial status was
to be assessed in the adoption of the resolution. Accordingly, when assessing the
procedural consequences arising from the defects in the appointment process, the
judges of the Disciplinary Chamber and the Chamber of Extraordinary Review
and Public Affairs would, in effect, be acting as ‘judges in their own case’ The same
applies to the seven judges of the Civil Chamber of the Supreme Court appointed
under the procedure established by the Act of 8 December 2017 amending the Act
on the National Council of the Judiciary. In respect of these seven judges of the
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Civil Chamber, the condition for their recusal from consideration of the case was
therefore fulfilled. Such recusal was effected by order of the Supreme Court of 17
January 2020, case no. BSA I-4110-1/20”

Insofar as the arguments justifying the exclusion of the then Supreme Court
Chambers—the Chamber of Extraordinary Review and Public Affairs and the
Disciplinary Chamber—from the resolution process may be accepted, there should
still have been no basis for preventing judges appointed with the participation of
the “new” NCJ from sitting in the chambers that adopted the resolution. The mat-
ter concerned seven judges from the Civil Chamber and one from the Criminal
Chamber. It must once again be emphasised that the Act on the Supreme Court
does not differentiate between the status of judges participating in the adoption
of a resolution. Where a resolution is adopted by the composition of a Chamber
or by combined Chambers, it is inadmissible—on factual rather than normative
grounds—to deny certain judges from those Chambers the exercise of judicial
functions. By adopting the resolution in this manner, the Supreme Court effec-
tively contradicted itself, as Justice Dariusz Kala argued in his dissenting opinion:
“despite declaring in the reasoning of the resolution that the judge referred to in
paragraph 1 of the resolution remains a judge appointed by an act of the President
of the Republic of Poland, as provided for in Article 179 of the Constitution, and
that therefore the resolution does not undermine the act of judicial appointment,”*
in practice, these judges were not allowed to sit on the case. The resolution was
therefore adopted in breach of the provisions of the Act on the Supreme Court,
and this was simply the result of a procedural manoeuvre: at that time, only the
Labour and Social Insurance Chamber did not include judges appointed with
the participation of the “new” NCJ. Had such a resolution been adopted solely by
that Chamber (let alone by a seven-judge composition), the Supreme Court could
easily have departed from the legal principle established therein under Article 88
§ 2 of the Act on the Supreme Court, since a single one of the “new” Chambers, or
a combined composition of the Extraordinary Review and Public Affairs Cham-
ber and the Disciplinary Chamber, would have sufficed to do so. The procedure
adopted by the Supreme Court in January 2020 therefore appears to have been
designed to ensure that the resolution would normatively bind the ordinary courts

%7 An excerpt from the reasoning of the dissenting opinion of Judge Dariusz Kala to the Supreme
Court (Chambers: Civil, Criminal, and Labour and Social Insurance) resolution of 23 January 2020,
case no. BSA 1-4110-1/20, Official Collection of the Supreme Court Criminal Chamber Rulings
(OSNKW) 2020, no. 2, item 7.
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by virtue of the legal principle it established, and to secure the persuasive effective-
ness of its reasoning within the broader judicial system—something that, in fact,
occurred very swiftly.

As observed by Ewa Letowska and Marcin Krzeminski:

“The resolution of the combined Chambers has an inherently practical character. It
does not create new legal norms, nor does it constitute a direct act of applying the law.
Instead, it provides an authoritative interpretation of existing provisions, particularly
those of the Code of Civil Procedure and the Code of Criminal Procedure. In this
way, the Supreme Court fulfils its constitutional role of safeguarding the coherence
of the legal order, both within the national system (Articles 2, 45, and 183 of the
Constitution) and by ensuring its consistency with EU law through the implementa-
tion of the CJEU’s judgment. The purpose of the resolution is to clarify uncertainties
in the application of existing law and, as far as possible using the means available
to the Supreme Court, to prevent legal chaos that could jeopardise the effective
exercise of the right to a court, a right enjoyed by individuals, including as citizens
of the European Union. This chaos results from deficiencies in the independence of
the National Council of the Judiciary, leading to doubts about the independence of
judges appointed with its involvement.

This has, in turn, created uncertainty regarding the stability of judgments de-
livered with the participation of such judges. The resolution helps to dispel this
uncertainty. The constitutional right to a court requires that an individual be tried
by a properly constituted court, before a judge who meets the standards recog-
nised throughout the European Union. Independence of the courts and judges is
itself a guarantee of an individual’s effective right of access to a court (Letowska
& Krzeminski, 2020%%)”

The direct effect of the resolution was that most Supreme Court judges ap-
pointed before the United Right’s reforms requested not to be assigned to panels
with the “new” Supreme Court judges (Part of the Supreme Court Judges Ask Not
to Be Appointed to Panels, 2021).

The exclusion of certain judges from the Chambers involved in adopting the
resolution of 23 January 2020 was also mentioned in several dissenting opinions.
Judge Zbigniew Korzeniowski argued that “removing an entire group of judges
and Chambers of the Supreme Court from hearing cases amounts to a change in

% See also: Kotowski, A. (2020, February 19). “On the ‘precedential’ nature of Supreme Court
resolutions.” Rzeczpospolita, Sqdy i Prokuratura supplement.
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the organisation of the courts. In fact, this is the effect produced by the adopted
resolution (despite statements to the contrary in its reasoning). However, such
a change in the organisation of the courts may occur only by statute, as follows
directly from Article 176(2) of the Constitution of the Republic of Poland. This is
therefore a power vested exclusively in the legislature”

This publication is neither a case note nor a commentary on the resolution
itself; Such an undertaking would require a separate study. What is of interest here
is the discussed Supreme Court order’s role as an expression of interpretive judicial
activism, as that was the tone it conveyed both in legal circles and in the public
sphere. At the same time, the reasoning of the resolution provides a sound and
classical example of legal argumentation, while its quasi-legislative character was
noted in several dissenting opinions. It should be emphasised that a strong ten-
dency to obscure activist motives is a distinctive feature of this phenomenon within
Polish jurisprudence. This issue relates more to the drafting of judicial justifications
than to the decision-making process itself, and cannot be explored here in detail.
Polish courts are generally reluctant to acknowledge activist competences—a trait
that contrasts with the judicial culture of the common law world. This, in a sense,
mitigates the already noted problem of the absence of judicial accountability for
activist decisions. Where such decisions are made, courts should act transparently
rather than through processes of deception or interpretive subversion—that is, by
concealing or replacing the true motives of their decisions with alternative ones
(Zajadlo, 2014, p. 87).

This leads national courts to frequently invoke arguments from authority, such
as the case law of the Court of Justice of the European Union (CJEU). In the
judges’ view, the position and authority of this EU institution legitimised actions
contrary to democratically enacted law and helped reduce the dissonance caused
by the ongoing negative perception of judicial activism in Poland as a phenomenon
lacking social acceptance.

A full analysis of the resolution is unnecessary. It is appropriate to recall its
operative part:

“1. An improper composition of the court within the meaning of Article 439
§1(2) of the Code of Criminal Procedure, or an inconsistency of the composition
of the court with the law within the meaning of Article 379(4) of the Code of Civil
Procedure, also occurs when the court’s composition includes a person appointed
to the office of judge of the Supreme Court at the request of the National Council
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of the Judiciary (NCJ) constituted in accordance with the procedure set out in the
Act of 8 December 2017 amending the Act on the National Council of the Judiciary
and certain other acts (Journal of Laws of 2018, item 3).

2. An improper composition of the court within the meaning of Article 439
§1(2) of the Code of Criminal Procedure, or an inconsistency of the composition
of the court with the law within the meaning of Article 379(4) of the Code of Civil
Procedure, also occurs where the composition includes a person appointed to the
office of judge in a common or military court at the request of the NCJ consti-
tuted in accordance with the procedure laid down in the Act of 8 December 2017
amending the Act on the National Council of the Judiciary and certain other acts
(Journal of Laws of 2018, item 3), if the defectiveness of the appointment process
leads, in specific circumstances, to a breach of the standard of independence and
impartiality within the meaning of Article 45(1) of the Constitution of the Republic
of Poland, Article 47 of the Charter of Fundamental Rights of the European Union,
and Article 6(1) of the Convention for the Protection of Human Rights and Fun-
damental Freedoms.

3. The interpretation of Article 439 §1(2) of the Code of Criminal Procedure and
Article 379(4) of the Code of Civil Procedure adopted in paragraphs 1 and 2 of this
resolution does not apply to judicial decisions delivered by courts before the date
of its adoption, or to decisions to be delivered in proceedings pending on that date
before a given judicial composition under the Code of Criminal Procedure.

4. Paragraph 1 of this resolution applies to decisions delivered with the participa-
tion of judges of the Disciplinary Chamber established within the Supreme Court
pursuant to the Act of 8 December 2017 on the Supreme Court (Journal of Laws of
2018, item 5, as amended), regardless of the date of those decisions™.

It is worth noting at the outset that, in the operative part of the resolution (and

it should be recalled that this is not an act of applying the law sensu stricto), an

extensive interpretation was adopted—respectively—of Article 439 §1(1) or (2)
of the Code of Criminal Procedure and Article 379(4) of the Code of Civil Pro-
cedure. Moreover, this interpretative move was made in complete opposition to

the previous approach to the absolute grounds of appeal and the causes of nullity

of proceedings, which had been limited to a literal and strictly textual reading of

those provisions. It must, of course, be borne in mind what the motives for such

an approach were—namely, the previously mentioned assumption that:

» Resolution of the Supreme Court (Chambers: Civil, Criminal, and Labour & Social Insurance)

of 23 January 2020, BSA I-4110-1/20, OSNKW 2020.
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“In conditions of constitutional crisis, the rule of law must activate specific protective
instruments designed to prevent and remedy violations of constitutional principles.
One such instrument is the pro-constitutional interpretation of legal provisions that
had been assigned a different meaning during the period of proper functioning of

the rule of law™°.

As the main reason for adopting the resolution, the Supreme Court cited the
need to implement the judgment of the Court of Justice of the European Union of
19 November 2019 in Joined Cases C-585/18, C-624/18 and C-625/18—specifi-
cally, to clarify

“The practical procedural consequences arising from the participation, in a judicial
formation, of a judge appointed in proceedings conducted by the National Council
of the Judiciary, where the test of independence from the legislative and execu-
tive branches produced a negative result, and where the proceedings before that
body—and possibly also earlier or subsequent stages of the judicial appointment

process—were affected by other irregularities™!.

It should, however, be emphasised that, given the established position in inter-
national law scholarship, the obligation to “execute” a decision of the Court of Jus-
tice of the European Union (CJEU) does not automatically create a jurisdictional
norm within the national legal order that empowers specific public authorities to
take particular actions. Such decisions are subject to execution rather than applica-
tion; they do not have the validation status of a universally binding source of law.

As Mariusz Muszynski has aptly—though by no means originally, as this posi-
tion has been maintained in international law scholarship for many years—ob-
served, as a reminder of what is self-evident:

“[A]lmong the categories of EU authoritative acts that require the adoption of do-
mestic measures based on national provisions are, inter alia, judgments of the CJEU
delivered under Articles 258-259 TFEU, whose declaratory nature precisely confirms
the specific mode of their national execution. This is, moreover, expressly indicated
in the TFEU itself. Until such a judgment is executed through national action, the
status of the relevant national legal act, body or institution remains unchanged. Of all
types of CJEU judgments—of which there are probably more than fifteen (depending

% Order of the Supreme Court of 12 October 2022, ITII KO 15/22
31 Resolution of the Supreme Court (Chambers: Civil, Criminal, and Labour and Social Insur-
ance) of 23 January 2020, BSA I-4110-1/20, OSNKW 2020.
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on how one classifies the various forms of proceedings)—only judgments impos-
ing financial penalties on non-state entities (which receive a direct enforcement
clause) and preliminary rulings under Article 267 TFEU are directly applied by state
authorities, including the courts. The latter, however, are interpretative in nature;
their implementation consists solely in the obligation to apply a provision of EU law
in light of the interpretation given by the CJEU in such a judgment. Preliminary
rulings are, furthermore, binding only on the court which made the reference for
a preliminary ruling” (Muszynski 2021; 2024a).

Such a position has been advanced in the literature:

“[I]t is even more evident that the effects of the CJEU’s case law pertain to the ap-
plication of law in cases concerning decisions interpreting the Treaties and acts
adopted by the institutions, bodies, or agencies of the Union, delivered by way of
preliminary rulings pursuant to Article 267 TFEU. Proceedings before the CJEU in
such cases conclude with the delivery of a judgment or an order, each possessing
a defined binding effect. It follows clearly from the CJEU’s case law that judgments
and orders issued in this procedure are binding upon the court that made the request
for a preliminary ruling, even though such binding effect does not directly arise
from the wording of Article 267 TFEU. This binding force extends not only to the
referring court but also to all national courts deciding the same case. A CJEU deci-
sion therefore does not affect the validity of a provision of national law, nor does it
produce erga omnes eftfect” (Maczynski 2019, pp. 26-27).

In the case at hand, the Supreme Court quite obviously neither directly ex-
ecuted nor, even less, applied any decision of the CJEU. The formula used by the
Court in the reasoning of the resolution was therefore rhetorical rather than hav-
ing any genuine normative value, as it was not reflected in the operative part and
thus could not have such status. It would have been sufficient—regardless of one’s
assessment of the validity of such an approach—for the Supreme Court to refer
to the standard of a fair criminal trial under Article 6 of the European Conven-
tion on Human Rights (ECHR), to related Convention principles, or even to the
Polish Constitution, to extend the scope of national provisions concerning the
proper composition of the court. A violation of these provisions, as described in
the legal question submitted by the First President of the Supreme Court, should
have resulted in a finding of an absolute, rather than a relative, ground of appeal.
In essence, this latter issue was the crux of the Supreme Court’s resolution of
January 2020, whose “European” rationale may have overshadowed the core of
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the matter. On the other hand, from a doctrinal perspective and in light of the
previously accepted interpretation of absolute grounds of appeal and causes of
nullity of proceedings, this was a strict interpretation, which emphasised above
all the necessity of a real, not hypothetical, defect as specified in the catalogue set
out respectively in Article 439 §1 of the Code of Criminal Procedure and Article
379 of the Code of Civil Procedure.

Scholarly commentary has consistently maintained that “the catalogue of ab-
solute grounds of appeal referred to in §1 [of Article 439 of the Code of Criminal
Procedure—author’s note] is exhaustive, and the irregularities indicated therein
cannot be subject to extensive interpretation due to their exceptional nature ....
The Supreme Court’s case law indicates that these are actual, not apparent, de-
fects, which may, for example, be suggested by an incorrectly drawn-up record
of a procedural step that fails to reflect its course and the actual participation of
authorised persons...” (Swiecki 2024). “The absolute grounds of appeal set out in
Article 439 arise only where the defects listed in that provision existed in reality,
and not merely in appearance...” (Grajewski & Steinborn 2015).

The problem with the reasoning of the resolution under discussion is not its
“European” rationale, but the instrumental and law-creating interpretation of
those procedural provisions which, for reasons of legal guarantees, require strict
interpretation. The Supreme Court could have provided the same guarantee for
the parties to the proceedings—who, in short, would have objected to having
their cases decided by the “newly” appointed judges—if the procedure for judicial
appointments under the Act of 8 December 2017 on the National Council of the
Judiciary had been treated, as some judges suggested in their dissenting opinions,
as a relative rather than an absolute ground of appeal. This is the main issue with
this decision. The Supreme Court, in fact, created a new absolute ground through
judicial pretence, subversively extending the absolute ground regarding the im-
proper composition of the court. This position later evolved, as it evidently proved
too moderate, since it did not allow the appointed persons to be denied the status
of judges. Thus, over time, the authors of the resolution changed their position,
arguing that judicial appointments involving the new National Council of the
Judiciary no longer constituted an improper composition of the court, but rather
a case being decided by an unauthorised person (under Article 439 §§ 1 and 2 of
the Code of Criminal Procedure).

However, if the Supreme Court had treated the defect in the judicial appoint-
ment process as a relative ground of appeal, the resolution would not have carried
such significance, including in the media. The Supreme Court would also not have
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entered the constitutional domain, which had previously been avoided or only
indirectly addressed—for example, in the context of the Minister of Justice’s deci-
sion to transfer a judge to another post, particularly in the reasoning expressed in
the dissenting opinions to the resolution of the full bench of the Supreme Court of
28 January 2014, BSA 1-4110-4/13. Regardless of its intentions, by expressing such
a categorical position in the resolution, the Supreme Court presupposed a specific
method of judicial appointment, which it was not entitled to determine, as this
issue fell within the competence of the Constitutional Tribunal. The fact that the
latter’s status as a constitutional court within the meaning of the Constitution was
being questioned (as discussed further below) should not have led the Supreme
Court to assume such competence.

Another problem was the Supreme Court’s departure from its previously uni-
form position that an appellate court—whether a common court or the Supreme
Court sitting in an appellate capacity—does not examine, in cases involving the
circumstances listed in Article 439 §1 of the Code of Criminal Procedure or
Article 379 of the Code of Civil Procedure, the impact of these circumstances
on the substance of the ruling®’>. Meanwhile, paragraph 2 of the operative part
of the Supreme Court’s resolution introduced an evaluative criterion regarding
judges of the common and military courts in situations where “the court includes
a person appointed to the office of judge in a common or military court at the
request of the National Council of the Judiciary formed in accordance with the
procedure laid down in the Act of 8 December 2017 on the National Council of
the Judiciary ..., if the defectiveness of the appointment process leads, in specific
circumstances, to a breach of the standard of independence and impartiality
within the meaning of Article 45(1) of the Constitution of the Republic of Po-
land, Article 47 of the Charter of Fundamental Rights of the European Union,
and Article 6(1) of the Convention for the Protection of Human Rights and
Fundamental Freedoms”*. This development led to an interpretation that con-
flicted with the literal wording of the provisions on absolute grounds of appeal
concerning the composition of the court, as well as with their distinct function
in relation to the optional grounds for quashing a decision (Article 438 of the
Code of Criminal Procedure and, in the case of the Code of Civil Procedure,

32 “In establishing an absolute ground of appeal, it is not necessary to determine that the defect
could have affected the content of the decision, unlike in the case of relative grounds of appeal under
Article 438(2) and (3)” (Swiecki, 2024).

33 Resolution of the Supreme Court (Chambers: Civil, Criminal, and Labour and Social Insur-
ance) of 23 January 2020, BSA I-4110-1/20, OSNKW 2020.
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for example, Article 505°). This issue was also raised in the dissenting opinions
appended to the resolution.

On the other hand, it is highly doubtful whether the operative part of the reso-
lution under discussion, or indeed of any other resolution of the Supreme Court,
can be attributed normative-validative status. I disagree with the position of the
Constitutional Tribunal, expressed in its order of 28 January 2020, case no. Kpt
1/20, in which the Tribunal held that the application of Article 439 §1(2) of the
Act of 6 June 1997—Code of Criminal Procedure and Article 379(4) of the Act of
17 November 1964—Code of Civil Procedure, as interpreted in the resolution of
the combined Civil, Criminal, and Labour and Social Insurance Chambers of the
Supreme Court of 23 January 2020 (BSA 1-4110-1/20), was inadmissible**. Even
if one concedes that the Supreme Court exceeded its powers, and while critically
acknowledging the extensive interpretation of the aforementioned provisions
of the Codes of Criminal and Civil Procedure presented in the resolution, it
cannot be accepted that the Constitutional Tribunal has the authority to review
the Supreme Court’s interpretation as if it constituted a universally binding legal
norm, in this case in terms of its constitutionality. In no case does an interpre-
tation made by any judicial body, in any procedure—whether as a resolution
or in deciding an individual case—meet the criteria for the validity of a legal
norm; only acts that establish such prescriptive statements may be subject to
systemic (constitutional) review by the Tribunal. The use by the constitutional
court (not only in the decision in case no. Kpt 1/20) of the formula of an in-
terpretative ruling also serves merely an argumentative role, as currently no
authority in the Polish legal system—including the Constitutional Tribunal—has
the competence to conduct a universally binding interpretation of law (which
is known as “delegated interpretation”). The form of interpretative (including
range-limiting) judgments therefore has argumentative value, but formally such
an interpretation does not bind any other public authority, except for the finding
that the reviewed legal provisions are not inconsistent with a specific constitu-
tional standard. The form of interpretative (including range-limiting) decisions
therefore has argumentative value, but formally such an interpretation does
not bind any other public authority, except for the finding that the reviewed
legal provisions are not inconsistent with a specific constitutional standard.
This issue has been the subject of extensive debate in Polish legal scholarship
(Maczynski, 2005).

** Order of the Constitutional Tribunal of 28 January 2020, Kpt 1/20, OTK-A 2020, No. 15.



176 Chapter Four

The appeal of the formula for interpretative and range-limiting decisions has
always arisen from the need to mitigate the effects of a Constitutional Tribunal
ruling of a derogatory nature, while preserving the provision itself to avoid creating
a potential praxeological gap, and at the same time to establish an understanding
that maintains its conformity with the Constitution®. In summary, the problem
with the consequences of such an activist ruling does not stem from its role of
establishing normative validity, but from the status that other courts have given
this resolution in the judicial application of the law. This status effectively meant
that the resolution was treated as a de facto equivalent to the provisions of generally
applicable law. This problem is, moreover, broader in scope and applies equally
to the decisions of the CJEU and to the resolution of the Supreme Court under
discussion. This is, of course, a paradox inherent in the resolution-making activity
of cassation courts, as it is understandable that judges in the common courts must
consider the interpretative position of the cassation court, especially when every
decision is subject to extraordinary appellate review in the event of a suspected
defect amounting to an absolute ground of appeal.

Regardless of the positions expressed by Supreme Court Judges Dariusz Kala
and Zbigniew Korzeniowski, the issue of classifying the system of judicial appoint-
ments under the Act of December 2017 on the National Council of the Judiciary
as an absolute ground of appeal, and as a reason for the invalidity of proceedings,
was also addressed by the four other judges who submitted dissenting opinions.
Supreme Court Judge Piotr Mirek observed that:

“If it is undisputed that a person has been appointed to hold judicial office as de-
scribed in the resolution, it appears that the examination of the proper composition
of the court, in terms of maintaining the standard of independence and impartiality,
should be conducted from the perspective of the party whose right to a court meet-
ing these requirements is at stake. In my view, this means that such an examination
should occur within the framework of specific proceedings and in light of their
particular circumstances. The proper and sufficient procedural instrument enabling
a party to exercise this right, and allowing the court to review its observance, is the
institution of recusal of a judge on the grounds of circumstances that may give rise

% “The gravitas and frequency of the Constitutional Tribunal’s decisions mean that their financial
(budgetary) consequences can significantly affect the state’s public finances. In relation to many of
its decisions, there is also the problem of balancing the consequences of a Constitutional Tribunal
ruling against other constitutional values that may be harmed as an unintended negative repercus-
sion of the decision” (Safjan, 2003).
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to doubts as to the judge’s impartiality (iudex suspectus—Article 41 of the Code of
Criminal Procedure and Article 49 of the Code of Civil Procedure).”

In turn, Supreme Court Judge Wiestaw Kozielewicz stated that, regarding Ar-
ticle 439 §1(2) of the Code of Criminal Procedure and Article 379(4) of the Code
of Civil Procedure, the Supreme Court had adopted an extensive interpretation.

“I do not share the view expressed in the resolution that, by relying on the provisions
cited and by adopting an extensive interpretation of the irregularity referred to in
Article 439 § 1(2) of the Code of Criminal Procedure and Article 379(4) of the Code
of Civil Procedure, it is possible to challenge the jurisdictional authority of judges
of the Supreme Court and of the common courts who were appointed to judicial
office by decisions of the President of the Republic of Poland, issued at the request of
the National Council of the Judiciary constituted in accordance with the procedure
set out in the Act of 8 December 2017 amending the Act on the National Council
of the Judiciary and certain other acts. I recognise only two situations in which
it would be possible to establish the defectiveness of the jurisdictional authority
conferred by such a decision][:] (a) where, during the consideration and assessment
of candidates for judicial office by the National Council of the Judiciary, a criminal
offence established by a final conviction was committed, resulting in the Council’s
adoption of a resolution containing a motion for the appointment of the participant
in the proceedings (candidate) to judicial office; and/or (b) where the exercise by
the President of the Republic of Poland of the constitutional prerogative to appoint
a judge has been recognised as a constitutional offence, for which the President of
the Republic of Poland has been finally convicted by the State Tribunal. The partici-
pation of the persons referred to in (a) and (b) in judicial formations constitutes an
irregularity as defined in Article 439 §1(2) of the Code of Criminal Procedure and
Article 379(4) of the Code of Civil Procedure”¥’

Another issue concerned the difference in the status of judges of the Supreme
Court and the common courts arising from appointments made with the par-
ticipation of the National Council of the Judiciary established under the Act of 8

% Dissenting opinion of Supreme Court Judge P. Mirek to the Resolution of the Supreme Court
(Chambers: Civil, Criminal, and Labour and Social Insurance) of 23 January 2020, BSA I-4110-1/20,
OSNKW 2020.

7 Dissenting opinion of the Supreme Court Judge W. Kozielewicz to the resolution of the Su-
preme Court (Chambers: Civil, Criminal, and Labour and Social Insurance) of 23 January 2020.,
BSA 1-41101/20, OSNKW 2020.
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December 2017. This matter is at least doubtful in light of constitutional standards,
which define the status and powers of an individual as a judge in binary terms—
that is, they either confer those powers or they do not. A further issue concerns
the irrationality of the approach taken in the resolution. Referring to this point,
in his dissenting opinion, Supreme Court Judge Piotr Mirek argued as follows:

“[T]he difference between the situation of those seeking appointment to this posi-
tion and that of those attempting to take up the office of judge in a common court
is not of such significance that, for that reason alone, Supreme Court judges should
be regarded in gremio as incapable of forming, in any case, a judicial formation
meeting the standard of independence and impartiality. ... This differentiation can-
not be equated with or linked to any differentiation in the standards of judicial inde-
pendence and impartiality. From the perspective of a litigant, but also of an outside
observer, a judge is either impartial or not, independent or not” [emphasis added by
the author].*®

In his dissenting opinion, Supreme Court Judge Zbigniew Myszka expressed
even stronger disapproval of the manner in which the resolution was adopted. At
the same time, his opinion constitutes a far-reaching critique not only of the legal
views expressed in the Supreme Court’s resolution of 23 January 2020, but also of
the broader practice based on

“a repressive interpretation, the ‘justification’ for which would amount to an almost
presumed guilt of a constitutionally irremovable judge, inferred from the ‘scale of
errors’ attributed to organs of the legislative or executive branches—co-equal with
the judiciary (Article 10 of the Constitution)—or from the alleged ‘poisoning’ of
the National Council of the Judiciary by judges elected to its membership, who,
even in performing non-judicial duties and in private interactions, are required to
observe the standards demanded of judicial service and extra-jurisdictional con-
duct. Without substantiating such degrading accusations or suspicions against NCJ
judicial members or newly appointed judges—who enjoy the right of defence in
the proceedings referred to in Article 180(2) of the Constitution—no constitution-
ally irremovable judge in a democratic and civilised legal system is subject to cor-
poratist repression or collective responsibility for the independent, impartial, and

% Dissenting opinion of Supreme Court Judge P. Mirek to the Resolution of the Supreme Court
(Chambers: Civil, Criminal, and Labour and Social Insurance) of 23 January 2020, BSA I-4110-1/20,
OSNKW 2020.
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autonomous exercise of judicial office, and no court other than one constitutionally
empowered within the meaning of Article 180(2) of the Constitution may prohibit
or restrict such independent exercise (Article 178(1) of the Constitution). In this
regard, astonishingly bizarre ‘expert’ proposals have emerged in the media suggesting
that judges elected to the NCJ should resign from membership in this constitutional

body under the threat of mandatory disciplinary removal from office*¢

In his dissenting opinion, Judge Zbigniew Myszka also emphasised—an issue
repeatedly pointed out previously—the improper composition of the Supreme
Court formation issuing the resolution.

“The Supreme Court adopted the contested resolution in a case of constitutional and
institutional significance, sitting in an improper composition following the highly
controversial exclusion of all judges of the Chamber of Extraordinary Review and
Public Affairs and the Disciplinary Chamber of the Supreme Court, as well as the
prima facie unlawful exclusion of seven judges of the Civil Chamber. ... The dis-
closed complex jurisdictional interdependence disqualified, from the outset, the
unfounded and intentional (instrumental) ‘removal’ of the judges of the aforemen-
tioned Chambers from participating in the examination of disputed legal issues on
which they had previously ruled. In particular, none of the Supreme Court judges
excluded from participation in clarifying the disputed legal issues was a party or
participant in judicial proceedings in their own case, which would have deprived
them by law of the capacity to adjudicate in their own case within the meaning of
Article 48 §1 read in conjunction with Article 379(4) of the Code of Civil Proce-
dure (or Article 40 §1 read in conjunction with Article 439(1) or (2) of the Code
of Criminal Procedure). By the same logic, it could be argued that the judges who
adopted the contested resolution—blocking the judges of the Disciplinary Chamber
or restricting the capacity to adjudicate of other newly appointed Supreme Court
judges—also decided ‘their own’ cases out of ‘corporatist interest, which ultimately
led to the denial or limitation of the jurisdictional capacity of the newly appointed
judges of the same Supreme Court.

The Supreme Court adopted the contested resolution in an improper (‘truncated’)
composition, which by its very nature amounted to a non-existent decision, as the
judges of the full composition of the Supreme Court neither took part in its adoption
nor signed it. For that reason alone, the contested resolution cannot, as a matter of
law, give rise to any jurisdictional consequences—whether valid or legally effective—
with respect to potential defects amounting to the invalidity of proceedings or to the
possible challenge, even pro futuro, of judgments delivered with the participation of
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‘suspect’ judges, nor can it constitute a potential absolute ground of appeal against
criminal judgments, if none of the newly appointed judges had been removed from
office or suspended from duties by the constitutionally competent court referred to
in Article 180(2) of the Constitution.”*

The extensive interpretation of absolute grounds of appeal (under the Code

of Criminal Procedure) and the grounds for invalidity of proceedings (under the

Code of Civil Procedure), as discussed in the cited dissenting opinion, was also

criticised on the basis that its effect is, in essence, to violate:

“the constitutional principle of the irremovability of judges (Article 180(2) of the
Constitution), which permits removal from office, suspension from duties, or trans-
fer to another seat or position against a judge’s will solely on the basis of a court deci-
sion and only in cases specified by statute. Neither the principles nor the provisions
of the Constitution of the Republic of Poland, nor any statute in force, permit judicial
review of such matters or of this scope of judicial activity—either directly or indi-
rectly—including by means of an ‘interpretative’ resolution adopted by a truncated
formation of the Supreme Court, or by any court other than the constitutionally
competent one (Article 180(2) in conjunction with Article 45(1) of the Constitu-
tion). ... Meanwhile, several hundred ‘new’ judges whose capacity to exercise judicial
office was limited or hindered by the contested resolution had no right of defence at
any stage of the proceedings, which had not been initiated in their individual cases
(Article 42(3) of the Constitution of the Republic of Poland), nor any civilised op-
portunity to defend their rights in the ‘resolution-making’ civil proceedings (Article
379(5) of the Code of Civil Procedure). Therefore, I categorically reject this coercive
and repressive resolution, which in a hybrid manner seeks to undermine, even pro
futuro, the legality and validity of judicial decision-making by newly appointed
judges—in procedures other than disciplinary or criminal—where the ‘suspect’
judges neither participated in nor could exercise the right or possibility to defend
their constitutional independence, impartiality, and judicial autonomy (Article 42(1)
in conjunction with Article 45(1) and Article 178(1) of the Constitution) in any
individual proceedings that were neither initiated nor conducted against any of the
‘incriminated’ judges”*

A key element of the dispute concerned the scope of interpretation of the

presidential prerogative to appoint judges, and whether this prerogative may be

* Dissenting opinion of Supreme Court Judge Z. Myszko to the Resolution of the Supreme Court

(Chambers: Civil, Criminal, and Labour and Social Insurance) of 23 January 2020, BSA I-4110-1/20,
OSNKW 2020.

0 Tbid.
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subject to review in any type of proceedings, including judicial proceedings. The
Supreme Court’s resolution reinforced the widely held view in academic and public
discourse that this prerogative is subject to review. Some legal scholars argued
that the President cannot remedy procedural irregularities submitted to him for
decision in judicial appointment proceedings. Just as the President cannot cure
procedural defects in proceedings concerning the conferral of the title of profes-
sor, he also cannot do so in respect of a judge (Letowska, 2020). This position was
repeated almost uncritically and without reflection, while Supreme Court Judge
Zbigniew Myszka observed:

“No judicial interpretation of the provisions of procedural law may infringe upon,
or worse, undermine the imperative principles of the Constitution of the Republic
of Poland, particularly in a manner that would permit the unlawful and unconsti-
tutional ‘hybrid’ undermining of acts of the President of the Republic of Poland
regarding the appointment of constitutionally irremovable judges (Article 179 of
the Constitution). Moreover, such interpretation may not deprive or restrict several
hundred newly appointed judges, even in future cases, from exercising independent
judicial decision-making, and that without affording them the right to defend them-
selves before a constitutionally competent, independent, impartial, and self-standing
court in individual judicial proceedings (Article 42 read in conjunction with Article
45(1) and Article 180(2) of the Constitution). The contested resolution may be per-
ceived as a form of corporatist retaliation for seeking and accepting judicial office,
or as a kind of collective responsibility imposed on several hundred newly appointed
judges for legislative acts, some of which are indeed controversial and vehemently
contested by some members of the judiciary. ... A position that leads to questioning
the legality, or unconstitutional delegitimisation, of the Chamber of Extraordinary
Review and Public Affairs, or of the constitutional judicial authority of all newly ap-
pointed judges, encroaches upon the exclusive domain of law-making vested in the
legislative authorities of the Republic of Poland, exercised by the Sejm and the Senate
(Article 95(1) of the Constitution). There are no constitutional grounds for coercive
or corporatist pressure on the legislature to abandon judicial reforms exerted by
the courts, which deliver judgments on behalf of the Republic of Poland in matters
falling within the administration of justice (Article 174 of the Constitution), and
which may or should exert a recommendatory influence on the lawmaking process,
without limiting the powers of the legislature or extra-jurisdictionally delegitimising

constitutional state bodies separate from the judiciary™*

4 Tbid.
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The dispute over the validity of judicial appointments gave rise to two broader
issues which, following the adoption of the Supreme Court’s January 2020 resolu-
tion, acquired both legal and political significance within the constitutional di-
mension. The first dimension concerned the dispute over the courts’ authority to
act in a manner that was a clear example of quasi-legislative activity, which was
obviously outside their remit. On this scale, it appears to have been the first strong
manifestation of interpretive judicial activism in Poland after 1989, at least in
terms of the socio-political influence exerted by the courts through their case law.

Underlying this issue was the question of the supremacy of the Polish Constitu-
tion, regardless of how domestic regulations concerning the standard of a “tribunal
established by law” or judicial independence and impartiality are assessed in the
context of instruments of international law—which, after all, form part of the
Polish legal system—and, in this regard, of European Union law. The question
was whether Polish courts, including the Supreme Court and the Constitutional
Tribunal, are bound by the CJEU’s interpretation regarding the structure and or-
ganisation of the judiciary, and how they understand and apply that interpretation.
No one questioned the validity or mutual compatibility of these standards, as it is
true that, in this respect, they form part of Polish law. The dispute concerned the
CJEU’s competence to subject this matter to its review.

“Neither the Supreme Court nor the CJEU exercises any form of ‘judiciocratic’ or
‘tribunalocratic’ power, nor do they hold supremacy or dominance over the Polish
Parliament, the President of the Republic of Poland, or other national constitutional
bodies. The CJEU’s decisions are not sources of EU law but serve as interpretations,
and, like any interpreter, the Court may err or deviate in its reasoning. Consequently,
there are no domestic or treaty-based legal grounds for holding that another Polish
court, including the Disciplinary Chamber of the Supreme Court, is ‘not a court,
or that each judge newly appointed by the President of the Republic of Poland to
the Supreme Court, the ordinary courts, or the military courts remains a judge
but is nevertheless prohibited from exercising judicial functions—a ‘pretend judge’
whose jurisdiction, even prospectively, is curtailed under the pretext or potential
sanction of nullity of proceedings as of the date of the unprecedentedly oppressive
resolution. Without due legal process ensuring every individual’s inherent right to
defence at every stage of criminal or disciplinary proceedings, or the possibility of
defending one’s rights in civil proceedings, none of the ‘incriminated’ judges may
be deprived of or restricted in their constitutional capacity to exercise judicial in-
dependence (Article 179(1) of the Constitution in conjunction with Article 45(1) of
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the Constitution, Article 47 of the Charter of Fundamental Rights of the European
Union, Article 6(1) of the Convention for the Protection of Human Rights and Fun-
damental Freedoms, and Articles 7 and 14 of the ICCPR). ... The Supreme Court,
sitting in a ‘truncated’ composition of judges from the Civil, Criminal, and Labour
and Social Insurance Chambers, and the Court of Justice of the European Union,
whose judges are appointed by common accord of the governments of the Member
States (Article 253 in conjunction with Article 255 TFEU), especially if the CJEU
were to apply hybrid, including potentially financial, forms of repressive measures
imposed under the guise of pandemic-era conditionality against the Republic of
Poland in the non-treaty sphere of constitutional and organisational sovereignty of
the national judiciary (Articles 176(2) and 182 of the Constitution, in contrast to
Articles 2, 4, 5,19 TEU and 267 TFEU).”#

The second key area of dispute concerned the President’s prerogative to appoint
judges, specifically how this power is understood and whether, and by what proce-
dure, it may be subject to review. It appears that neither of the two extreme posi-
tions was accurate. According to one view, the President was reduced to a technical
body, merely formalising the nomination following a resolution of the National
Council of the Judiciary; in the other, the President was attributed with an almost
“royal” power in exercising this prerogative. The ongoing debate has also rightly
criticised such an expansive conception of the President’s powers (Letowska, 2023).

This paper does not seek to resolve that dispute; rather, it examines the evolu-
tion of the Polish judiciary since 2015—based on European values and under the
assumption of a broader, treaty-transcending obligation of European integration
in the legal sphere—as part of the ongoing so-called “rule of law dispute”, in which
the judiciary has adopted an activist stance. It may be noted, however, that the most
convincing approach appears to be a balanced one: allowing for the questioning of
a presidential appointment where the individual concerned fails to meet the statu-
tory requirements for holding such office. Such an interpretation, however, should
not be applied expansively and may cover only cases that, for example, involve the
disclosure of a lack of appropriate education, deficiencies in the documentation
referred to in Article 57a of the Act on the Organisation of Common Courts, an
appointment made not upon the motion of the National Council of the Judiciary

2 Dissenting opinion of Supreme Court Judge Z. Myszko to the Resolution of the Supreme Court
(Chambers: Civil, Criminal, and Labour and Social Insurance) of 23 January 2020, BSA I-4110-1/20,
OSNKW 2020.
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but of another body, or the revelation of a failure to meet the age requirement (e.g.
Article 61 §1(5) and Article 30 §1(3) of the Act on the Supreme Court).

The dispute over the reform of the judicial nomination system can therefore
be analysed on multiple levels—beyond the legal level—including political and
sociological perspectives. The First President of the Supreme Court, Professor
Malgorzata Gersdorf, rightly observed that in the struggle surrounding the Su-
preme Court, and consequently in the context of changes to the process of select-
ing the “judicial” members of the National Council of the Judiciary, “it was about
power” (Gersdorf, 2018b). In another statement, Malgorzata Gersdorf argued:

“It is time to put an end to the narrative that, in this whole dispute, judges are fighting
for their status, that they are reluctant to change and act against the authorities; this
is completely untrue. I want to emphasise clearly that today’s voice of the judiciary
stems from a sense of responsibility for the fate and well-being of the individual
—to ensure that every case is decided not by particular judges, but by an indepen-
dent and impartial court. ... The current situation would not have arisen if, among
other things, the term of office of the members of the previous National Council
of the Judiciary had not been unconstitutionally terminated and new members
appointed in their place by the Sejm. ... No court in Poland, nor the First President
of the Supreme Court, deprives the President of the Republic of Poland of the
right to exercise the prerogative to appoint judges; nor does any court in Poland,
or the First President of the Supreme Court, question the role and significance of
the President of the Republic of Poland in the process of judicial appointments”
(Gersdorf, 2019).

Reflections

An assessment made with the benefit of hindsight leads to the conclusion that
both sides of the dispute shifted from substantive arguments about reforming
the judicial nomination system to positions based on views highly susceptible to
subjective evaluation, often appealing to absolute values such as democracy or the
rule of law—Without, however, providing these concepts with substantive content.
Moreover, these notions were not used in the same sense, reflecting the previously
mentioned divergence in the understanding of fundamental philosophical and
legal questions, such as: what is law, and what is its axiological status? Without
developing this line of thought further, it may be noted that the disagreement
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stemmed from the conflict between non-positivist and positivist conceptions of
law.

Interpretive judicial activism in Poland frequently referred to the characteristic
feature of this approach—the opposition between law and the state, understood
as a political construct. Equally symptomatic was the participation in the debate
of influential legal philosophers who, during this period, published important
studies on the nature of judging, drawing upon Anglo-American models. A no-
table example is the work and intellectual stance of Zajadlo (2023, 2024b). This
represents a sociological dimension of the dispute, yet one worth noting (Zajadlo,
2019). Conversely, lawyers affiliated with or supportive of the governing camp
tended to adopt a positivist-legalist approach, which at times rather archaically
emphasised the requirement that public authorities act strictly within the scope of
their competence, without evaluating the substantive content of the law. Their rea-
soning was influenced by conservatism and traditional legal thought, which came
to dominate the axis of the dispute and pushed aside discussion on the legitimacy
of introducing at least some of the judicial reforms advanced by the United Right
(Muszynski, 2024b). Another characteristic of this position was the inclination
to link law and the state—an outlook rooted in the nineteenth-century positivist
view of the genetic relationship between these social phenomena.

However, in my view, these attitudes do not reflect any deeper change in the
perception of the relationship between the general and specific disciplines of juris-
prudence. The recourse to certain elements of the philosophy of law serves merely
to legitimise activist practices and is essentially instrumental. If this were not the
case, the actions undertaken after 2023 to restore the rule of law would have been
pursued within a broader socio-political consensus, in line with the concept of
inclusive democracy and the appeals for such a political formula voiced between
2015 and 2023 (Letowska, 2019). After 2023, however, the chosen path was to
build an exclusive (rather than inclusive) democracy, based on the dominance of
several influential groups within the legal community. The ideas of a legal “round
table” or a “constitutional reset” were never taken up (Zaremba, 2024). Instead of
dialogue, the decision was made to await the outcome of the presidential election
(scheduled in Poland for May 2025, whose result was unknown at the time of
writing), with a view to imposing changes from a position of strength—changes of
an overtly unconstitutional nature (Kryszkiewicz, 2024; Kotowski, 2025). The es-
sence of the dispute therefore came down to determining, in light of the applicable
constitutional and convention standards, which authority should have the primary
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influence over the judicial appointment process. In substance, it was a dispute over
power; and regardless of how the judiciary sought to frame it in terms of the pro-
tection of fundamental rights, including the right to a fair trial, its nature remained
essentially political. It cannot be maintained that the judiciary itself should have
a decisive influence over the process of appointing judges, as these mechanisms
vary widely both within the European Union and across Euro-Atlantic legal cul-
tures, encompassing both civil law and common law traditions. An analysis of
existing institutional frameworks rather suggests that the appointment process
generally entails a relative weakening of one branch of power, coupled with ef-
forts to ensure at least a minimal degree of democratic legitimacy (Romanowski
& Pogtodek, 2020). Naturally, this view was promptly met with accusations that
judicial appointments were being filled by politically aligned individuals, or that
such appointees might develop a “debt of gratitude” towards a particular political
camp. These arguments were precisely those raised by the judiciary and segments
of the then opposition against the nomination system adopted in 2017-2018. In
the long term, however, the core of the problem became evident: the political
outcome of the judicial reforms implemented by the United Right government
was to strengthen—rather than weaken—the judiciary and its influence over the
appointment process. Had the reform of the National Council of the Judiciary,
the Supreme Court, and possibly the Constitutional Tribunal been pursued more
gradually and in cooperation with a broader range of stakeholders, it would likely
have stood a greater chance of success—measured by the adoption of amendments
to the Act on the NCJ reflecting a new consensus among political and legal circles.
Thus, the criticism that the reform of the justice system was carried out without
regard to the postulates of the inclusive democracy concept applies equally to the
United Right, even though that camp made some attempts to engage with the
judicial community (for instance, with the First President of the Supreme Court,
Malgorzata Gersdorf). These efforts, however, proved unsuccessful—either be-
cause of the government’s insufficient diplomatic skill and the accelerated pace of
change, or due to the outright refusal of the interlocutors, particularly within the
Supreme Court, to engage in dialogue.

From the very beginning, the reform was undermined by a lack of transpar-
ency, most clearly symbolised by the lists of support for candidates to the “new”
National Council of the Judiciary. The main points of criticism were as follows
(Letowska, 2020):

o “The lists of support were constructed according to the principle of a judi-

cial clique’ formed around the Ministry. Such informal networks are rightly
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criticised when a group of academics agree to cite one another to improve
their ranking scores. The same occurred here: There was cross-endorsement
and concentrated support by judges delegated to the Ministry for several
successful candidates.

o+ The signatures supporting the candidacy of Judge Maciej Nawacki were
withdrawn before the list was submitted to the Speaker of the Sejm. The
candidate’s counsel failed to address this, and the Speaker either remained
silent or neglected to verify it. The argument that such support cannot be
withdrawn does not withstand scrutiny. ... A defect affecting one candidate
renders the entire list invalid and precludes any supplementary selection.

 The theory promoted by the circle surrounding President Andrzej Duda—
that a presidential appointment “cures” all procedural defects in the judicial
nomination process—reflects a monarchist and mystical conception of the
prerogative. One may well ask whether this would mean that the President
could also ‘remedy’ a defective procedure for a professorial appointment or
the granting of citizenship.”

To put it mildly, the case was certainly not helped by the aforementioned lack
of transparency in the procedure for constituting the new membership of the
National Council of the Judiciary. “The turbulent history of revealing the lists
of support for the NCJ could serve as a ready-made script for a political thriller
A judge entering the Parliament building to inspect the lists has their delegation
withdrawn at the last moment; the personal data watchdog obstructs the enforce-
ment of a final judgment—all to ensure that no one learns who supported the
judicial candidates” (Bdjko & Laczak, 2022).

“The disclosure of the list of judges who supported judicial candidates for the Na-
tional Council of the Judiciary was controversial from the outset, particularly among
some judges and politicians. Several requests were submitted to the Chancellery of
the Sejm by politicians and civil society organisations seeking information on the
names and judicial posts of judges who had endorsed candidates for the NCJ. The
Head of the Chancellery of the Sejm refused to release this information.

One such request for access to the annexes to the applications of candidates
for membership in the NCJ was submitted by Kamila Gasiuk-Pihowicz, a Member
of Parliament from the Civic Coalition. When the Chancellery denied access, she
appealed the decision to the Provincial Administrative Court The case eventually
reached the Supreme Administrative Court, which, at the end of June of the previous
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year, ruled that the Chancellery of the Sejm should disclose the lists of persons sup-
porting candidates for the NCJ. However, these lists were not made public due to
a decision issued on 30 July by the President of the Personal Data Protection Office,
ordering the Chancellery of the Sejm to refrain from publication. It was indicated
that this order was temporary and prohibited the disclosure of data pending a final
decision in the case.

On 3 February, the Centre for Information of the Sejm (CIS) released data con-
cerning judicial endorsements of candidates for the NCJ, Reporting, among other
things, that eighteen candidates had been supported by a total of 364 judges” (Gazeta
Prawna, 2020).

Eventually, the lists were published®.

The judges who had applied to the new National Council of the Judiciary,
and those who had supported them, in turn pointed to disproportionate pres-
sure and the threat of ostracism within the legal community, as well as to social
unpleasantness unbecoming the dignity of the judicial profession. This reflected
broader tensions within the judiciary, which could be interpreted from different
perspectives: as a struggle for influence, a defence of the judiciary’s political neu-
trality, or an attempt to reform the judicial system—depending on one’s evaluative
standpoint. What clearly exceeded acceptable limits, however, was the submission
of criminal complaints against individuals serving on the new NCJ solely because
of their candidacy for that body and their performance of public functions. At
the end of March 2024, reports appeared that “the Association of Polish Judges
Tustitia had submitted a notice to the Minister of Justice and Prosecutor General
concerning the judicial members of the so-called ‘neo-NCJ’ as well as those who
had supported them. The notice names, among others, Chairwoman Dagmara
Pawelczyk-Woicka, Maciej Nawacki, and Rafal Puchalski. According to lustitia,
as public officials they engaged in unlawful conduct, abused their authority, and
violated ethical standards” (Rojek-Socha, 2024).

Earlier, similar actions involved attempts to challenge the judicial appointment
status of certain Supreme Court judges. The lawsuits in these cases were filed
by Professor Krystian Markiewicz, President of the Association of Polish Judges
Tustitia (Kryszkiewicz, 2021):

* Sejm of the Republic of Poland. (2024). National Council of the Judiciary (KRS). Retrieved
30 March 2024, from https://www.sejm.gov.pl/sejm9.nsf/page.xsp/krs.
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“Krystian Markiewicz, President of the Association of Polish Judges Iustitia,
seeks a declaration of the non-existence of a judicial service relationship between
Malgorzata Manowska and the Supreme Court.

Previously, as reported in Dziennik Gazeta Prawna, Judge Markiewicz brought
an action against Tomasz Przestawski, President of the Disciplinary Chamber of the
Supreme Court. He has now decided to extend the proceedings to include, in addi-
tion to the aforementioned First President of the Supreme Court, seven other judges
who underwent the appointment procedure before the current National Council
of the Judiciary—six judges of the Supreme Court and one judge of the Supreme
Administrative Court”

In response to the aforementioned notification by the Iustitia Association al-
leging the commission of an offence by judges appointed to the National Council
of the Judiciary in 2017, as well as by those who signed their lists of support, on
25 March 2024 lawyers from the Lawyers for Poland Association (Prawnicy dla
Polski, PDP)—comprising mainly individuals associated with the judicial reforms
of 2017-2023—issued a Statement of the Judges Accused in Connection with the
Iustitia Notice Alleging the Commission of a Crime by Members of the National
Council of the Judiciary and Other ‘Neo-Judges, Addressed to the Supreme Prosecu-
tor Adam Bodnar, which reads as follows*:

“In connection with the notice, made public in the media on 25 March 2024 (one
day before the parliamentary hearing on the amendment to the Act on the National
Council of the Judiciary), alleging that we have committed a crime—submitted to
the independent Supreme Prosecutor, the Minister of Justice, and the ruling party’s
candidate for the European Parliament, Adam Bodnar, by the faithful executors of
his political will, that is, the association of the only independent, apolitical, indomi-
table, law-abiding and European judges from Iustitia—we humbly declare that we
are guilty as charged.

“ Lawyers for Poland (Prawnicy dla Polski, PDP). (2024, March 25). Statement of the Judg-
es Accused in Connection with the lustitia Notice Alleging the Commission of a Crime by Mem-
bers of the National Council of the Judiciary and Other “Neo-Judges,” Addressed to the Supreme
Prosecutor Adam Bodnar. Retrieved 24 April 2025, from https://prawnicydla.pl/aktualnosc/
oswiadczenie-podejrzanych-sedziow-zwiazku-z-zawiadomieniem-iustitii-o-popelnieniu-prze-
stepstwa-przez-czlonkow-krajowej-rady-sadownictwa-oraz-innych-neo-sedziow-skierowan-
ym-na-rece-nadprokuratora-adama/
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We confess that we have applied the law in force in Poland, adopted by the
Sejm and signed by the President, and that we disregarded the advice of Iustitia’s
activists, who, in various public calls, like popular tribunes, urged us not to follow
the law which, through their wisdom and unquestionable authority (supported by
a myriad of expert opinions), they considered incompatible with European stan-
dards. We apologise to them for all our transgressions. We failed to see that since
the cruel government in 2018 interrupted such promising judicial careers—careers
meant to last for three generations—we have been inflicting upon you and your
families unimaginable harm. We also repent of our ignorance in not realising that
the standing of the Polish state within the European Union is so exalted that it is
obliged to pioneer and rigorously apply a new source of law—the judgments of the
CJEU and the ECtHR—even when the Polish Constitutional Tribunal recognises as
constitutional those provisions rejected by these courts, particularly the provisions
of the Act on the National Council of the Judiciary. Even when other countries (such
as Germany) may repeatedly refuse to apply such judgments by decisions of their
own constitutional courts (such as the Karlsruhe Court), whenever those rulings
contradict their national constitutions.

We have been, and still are, gravely mistaken in believing that judgments of
the CJEU issued under Articles 258-259 TFEU require domestic implementation
measures to be effective, and that preliminary rulings bind only the court that re-
ferred the question. This, for us, is a particularly aggravating circumstance. We also
admit—contrary to the authors of the notice—that we place the Polish Constitution,
as the primary instrument of sovereign self-determination, above European law, and
we regard its interpretation by the Constitutional Tribunal as the ultimate means of
safeguarding our legal system and the rights of citizens. We have unjustifiably op-
posed the unrestrained tendency in the case law of international tribunals to extend
their powers beyond the treaties, which will undoubtedly be treated as an especially
aggravating circumstance.

While expressing our repentance, we are convinced that the practice—embraced
by the notifiers—of granting legal force to statutes by way of parliamentary reso-
lutions shortening the term of office of the National Council of the Judiciary and
permanently removing judges from their posts will forever remain the unsurpassable
model of judicial reform in our country, for this and all future governments. Finally,
we wish to emphasise that we have written this statement in language as plain as we
could manage, so that the accusers will find no ambiguity and will not attempt to
interpret our position in light of European rule of law standards or with reverence
for European case law. At the same time, we apologise to all citizens whose common
good remains the Republic of Poland for our deplorable attempt to wrest the courts
from the oligarchic hands of Tustitia and its like-minded allies.
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In our final plea, we turn to the future Supreme College for the Restoration of
the Rule of Law (no doubt composed of the noble-born members of Tustitia), asking
that it deliver the highest measure of justice upon us.

No sacrifice will be too great for the future of our Homeland and the rule of law”

Repercussions

The years 2020-2022 marked a transitional period in the ongoing dispute over the
judicial reform undertaken in previous years. During this time, a series of judicial
decisions from both European and domestic courts effectively questioned the
legality of the judicial appointment system introduced in Poland as a result of the
2017-2018 reform and, consequently, the regularity of the establishment of courts
under the statutory framework reflecting the judicial model of a rule-of-law state.
That model, as generally recognised in democratic states ruled by law, is charac-
terised by independence, impartiality, at least a limited degree of adversarial and
accusatory nature of legal proceedings—although the debate primarily focused
on the first two requirements. It would be impossible to list all such decisions,
nor is it necessary to do so here, except to indicate—within the scope relevant to
our analysis—the main and recurring themes of the criticism expressed in them.

While the rulings of the Court of Justice of the European Union were prelimi-
nary in nature and none directly challenged the validity of judicial appointments
from the perspective of EU law, they nonetheless articulated abstract criteria to
be met to dispel doubts concerning the independence and impartiality of a tribu-
nal “established by law”. By contrast, the case law of the European Court of Hu-
man Rights, which addressed the classic exercise of judicial authority—namely,
adjudicating on alleged violations of specific rights or obligations by the state as
a contracting party to the Convention—went considerably further. The ECtHR
judgment in Reczkowicz v. Poland is regarded as the first and most significant
decision in this respect®.

In that case, the ECtHR held, first, that for a lawyer whose cassation appeal was
dismissed by the Disciplinary Chamber of the Supreme Court, “there was a mani-
fest breach of the domestic law which adversely affected the fundamental rules
of procedure for the appointment of judges to the Disciplinary Chamber of the
Supreme Court, since the appointment was effected upon a recommendation of the

* European Court of Human Rights. (2021, July 22). Reczkowicz v. Poland, Application No.
43447/19, Judgment.
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NC]J, established under the 2017 Amending Act, a body which no longer offered
sufficient guarantees of independence from the legislative or executive powers.

The irregularities in the appointment process compromised the legitimacy of
the Disciplinary Chamber to the extent that, following an inherently deficient
procedure for judicial appointments, it did lack and continues to lack the attributes
of a ‘tribunal’ which is ‘lawful’ for the purposes of Article 6 § 1. The very essence
of the right at issue has therefore been affected™.

In examining the case, the Court indicated that (at the time of its examination)
“it is a matter of common knowledge that the reorganisation of the judiciary in
Poland initiated by the Government in 2017 and implemented by the successive
amending laws ... has, since then, been the subject not only of intense public debate
in Poland and at European level but also of numerous proceedings before the Pol-
ish courts and the CJEU, of other actions before the European Union’s institutions,
including the procedure under Article 7(1) TEU before the European Commis-
sion, of European Parliament resolutions, of the PACE monitoring procedure and
its resolutions, and of various reports of the Council of Europe’s bodies, the UN,
the OSCE/ODIHR and the ENCJ .... In view of the foregoing, the Court in its
examination of the case will take into account the submissions of the parties and
the third-party interveners and evidence produced by them in support of their
arguments, and will also take judicial notice of the material available in the public
domain, as summarised above and in so far as relevant for the determination of
the applicant’s complaints alleging a breach of Article 6 § 1 of the Convention in
that she did not have her case heard by an impartial and independent tribunal
established by law”

The key element in the ECtHR’s assessment was its reference to the “threshold
test” developed by the Court in such cases. Under this test, three criteria are ap-
plied cumulatively and must be assessed together.

“222. In the first place, there must, in principle, be a manifest breach of the
domestic law, in the sense that the breach must be objectively and genuinely iden-
tifiable. However, the absence of such a breach does not rule out the possibility of
a violation of the right to a tribunal established by law, since a procedure that is
seemingly in compliance with the domestic rules may nevertheless produce results
that are incompatible with the object and purpose of that right. If this is the case, the
Court must pursue its examination under the second and third limbs of the test set

¢ Tbid.
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out below, as applicable, in order to determine whether the results of the application
of the relevant domestic rules were compatible with the specific requirements of
the right to a ‘tribunal established by law” within the meaning of the Convention...

223. Secondly, the breach in question must be assessed in the light of the object
and purpose of the requirement of a ‘tribunal established by law, namely to ensure
the ability of the judiciary to perform its duties free of undue interference and there-
by to preserve the rule of law and the separation of powers. Accordingly, breaches of
a purely technical nature that have no bearing on the legitimacy of the appointment
process must be considered to fall below the relevant threshold. To the contrary,
breaches that wholly disregard the most fundamental rules in the appointment or
breaches that may otherwise undermine the purpose and effect of the ‘established
by law’ requirement must be considered to be in violation of that requirement...

224. Thirdly, the review conducted by national courts, if any, as to the legal con-
sequences—in terms of an individual’s Convention rights—of a breach of a domestic
rule on judicial appointments plays a significant role in determining whether such
a breach amounted to a violation of the right to a ‘tribunal established by law’, and
thus forms part of the test itself. The assessment by the national courts of the legal
effects of such a breach must be carried out on the basis of the relevant Convention
case-law and the principles derived therefrom..”

The European Court of Human Rights reiterated this line of reasoning in sev-
eral other judgments, which—importantly—concerned, in turn, each of the Cham-
bers of the Supreme Court to which judges had been appointed under the Act on
the National Council of the Judiciary of 8 December 2017.

In its judgment of 8 November 2021 in Doliriska-Ficek and Ozimek v. Poland®,
the Court held that “the breaches in the procedure for the appointment of judges
to the Chamber of Extraordinary Review and Public Affairs of the Supreme Court
were of such gravity that they impaired the very essence of the applicants’ right to
a ‘tribunal established by law”

This judgment was significant because, initially, it was the Disciplinary Cham-
ber—although formally part of the Supreme Court’s structure, despite its consider-
able institutional autonomy—that had been regarded by the “old” Supreme Court
judges as a “special court” However, following Doliriska-Ficek and Ozimek, this
view began to be extended to the Chamber of Extraordinary Review and Public
Affairs as well.

7 European Court of Human Rights. (2021, November 8). Dolifiska-Ficek and Ozimek v. Poland,
Applications Nos. 49868/19 & 57511/19, Judgment..
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Without engaging in substantive assessment of this ruling, I will focus here

on arguments raised within the legal discourse: the Doliriska-Ficek and Ozimek

judgment confirmed earlier allegations and significantly reinforced the reasoning

advanced by that part of the legal community which had previously questioned the

legality of judicial appointments. The same arguments initially directed against the

Disciplinary Chamber began to be invoked in relation to the Chamber of Extraor-

dinary Review and Public Affairs. These arguments primarily concerned the con-
tention that this Chamber was not a “tribunal established by law” (Tustitia, 2021):

“The European Court of Human Rights found that Poland must take prompt action
to address the problem of the lack of independence of the so-called neo-NCJ. On
8 November, the ECtHR delivered its judgment in Dolixiska-Ficek and Ozimek v.
Poland (applications nos. 49868/19 and 57511/19). The Association of Polish Judges
Tustitia reports the Court’s findings below:

The ECtHR once again confirmed that the appointment of judges with the par-
ticipation of the ‘neo-NCJ, dependent on politicians, means that such a court is not
an independent tribunal ‘established by law’

The violation of the applicants’ rights originates from legislative changes concern-
ing the appointment of the ‘neo-NCJ” and is relevant to all judicial appointments
made with its participation.

The Court finds that the Chamber of Extraordinary Review and Public Affairs
of the Supreme Court, which dealt with the applicants’ cases, was not a ‘tribunal
established by law”

The Court points out that it is necessary to promptly appoint a new NCJ whose
judicial members are elected by judges without the involvement of the legislative
or executive authorities. The Court’s conclusions regarding the incompatibility of
the procedure for the appointment of judges with the participation of the ‘neo-
NCTJ with the requirements of an ‘independent and impartial tribunal established
by law’ will have implications for the assessment of similar applications in other
pending or future cases. The Court awarded the applicants damages in the amount
of EUR 15,000, payable from Poland’s state budget. This is yet another ECtHR
judgment—following Reczkowicz v. Poland—that awards damages for a violation
of the right to a court, the source of which lies in the unlawful appointment of
the ‘neo-NCJ’.

‘Any decision issued by this Chamber and by its »neo-judges« is invalid, as re-
solved by the Supreme Court in the resolution of three combined Chambers of
23 January 2020 (case no. BSA I-4110-1/20), stated the Board of Iustitia in its posi-
tion of 3 August 2020
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The President of Iustitia, habilitated doctor Krystian Markiewicz, commented:

We do not question the validity of the election of the President of the Republic of
Poland; we question the validity of the decision issued by the Supreme Court con-
cerning the validity of President Andrzej Duda’s re-election. We maintain that this
decision is invalid because the Supreme Court, in its resolution of three combined
Chambers, ruled that any decision issued by the Chamber of Extraordinary Review
and Public Affairs is invalid.

The argument advanced against the Chamber was based on the view that the
extraordinary scope of its powers and the nature of the extraordinary review
mechanism introduced for final and unappealable court decisions, in the form of
the extraordinary appeal (pursuant to Article 1(1)(b) of the Act on the Supreme
Court), render it an extraordinary—or special —court which, under Article 175(2)
of the Constitution of the Republic of Poland, may be established only in time of
war (Wrdbel, 2024).

“The Chamber of Extraordinary Review and Public Affairs, established within the
Supreme Court, has the same political and exceptional character as the notorious
Disciplinary Chamber. It displays all the features of such a court: it was created by poli-
ticians as a super-body—a ‘super-court' —designed to adjudicate matters of political
significance, including elections, the expiry of parliamentary mandates, the annulment
of any Supreme Court judgment, and the determination of the status of Supreme Court
judges. It has been organisationally separated, has its own President, and all judges
appointed to it were selected through the same politicised and defective procedure.
The case law not only of the Supreme Court but also of international tribunals has
confirmed that it is impossible for a court established within the Chamber of Ex-
traordinary Review and Public Affairs to meet the treaty-based and constitutional
standards of judicial independence and impartiality. All these characteristics mark
the Chamber of Extraordinary Review and Public Affairs as a classic example of
a special court, prohibited by the Constitution of the Republic of Poland. Conse-
quently, the decisions of that Chamber—Ilike those of the Disciplinary Chamber—
cannot produce legal effects, as they are not decisions of courts established under
the Constitution. Nor can they be regarded as decisions of the Supreme Court.

Therefore, the decisions of that Chamber should not be taken into account by
other courts or by state authorities, and the cases which statutory provisions have
assigned to it for examination should be taken over by the respective Chambers of
the Supreme Court, in accordance with their general jurisdiction.
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Unfortunately, the politicians responsible for unconstitutional actions within
the Polish judiciary also ensured that supervision over the allocation of cases to the
special courts established within the Supreme Court—namely, the former Disciplin-
ary Chamber, and now the Chamber of Extraordinary Review and Public Affairs
and the Chamber of Professional Responsibility—was vested in a person who was
likewise appointed through a politicised and defective procedure to the office of
Supreme Court judge, and subsequently—in breach of both the Constitution and
the Act—to the position of First President of the Supreme Court. In this way, a self-
contained political circuit was created, further underscoring the special status of
those Chambers.”

It should also be noted that the above judgment of the European Court of
Human Rights generated considerable controversy in Poland. At that time, many
lawyers who were at least neutral towards the aforementioned Chamber, as well as
those associated with the then ruling camp, believed that only the establishment
of the Disciplinary Chamber would be opposed by the European courts. This
view was based on the naive belief that, through political compromise, it would
be possible to shield the Chamber of Extraordinary Review and Public Affairs
from similar accusations—namely, of having a special and extraordinary status.
This belief was clearly challenged six months later, with the dissolution of the
Disciplinary Chamber and the adoption of the Act of 9 June 2022 amending the
Act on the Supreme Court and certain other acts. In a statement issued follow-
ing that decision, Aleksander Stepkowski, spokesperson for the Supreme Court,
indicated that the First President of the Supreme Court would consider initiating
steps for the Republic of Poland to request a referral of the case Dolitiska-Ficek
and Ozimek v. Poland (Applications nos. 49898/19 and 57511/19) to the Grand
Chamber of the European Court of Human Rights*®. This announcement prompt-
ed a response from several of the “old” judges of the Supreme Court, who is-
sued, among other things, a statement expressing their opposition to such actions
(Os$wiadczenie, 2021)%.

* Poland, Supreme Court. (2025, April 26). Statement of the Spokesperson of the Supreme Court
in connection with the declaration issued by a group of Supreme Court judges. Retrieved from https://
www.sn.pl/aktualnosci/SitePages/Wydarzenia.aspx?ItemSID=797-0dc69815-3ade-42fa-bbb8-549¢
3c6969c5&ListName=Wydarzenia

* Statement

We, the undersigned judges of the Supreme Court, declare that the position of the current
leadership of the Supreme Court, as presented by its Spokesperson, Aleksander Stepkowski, ac-
cording to which the Supreme Court intends to request the Polish Government to refer the case


https://www.sn.pl/aktualnosci/SitePages/Wydarzenia.aspx?ItemSID=797-0dc69815-3ade-42fa-bbb8-549c3c69
https://www.sn.pl/aktualnosci/SitePages/Wydarzenia.aspx?ItemSID=797-0dc69815-3ade-42fa-bbb8-549c3c69
https://www.sn.pl/aktualnosci/SitePages/Wydarzenia.aspx?ItemSID=797-0dc69815-3ade-42fa-bbb8-549c3c69
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In its judgment of 3 February 2022, delivered in the case of Advance Pharma
sp. z 0.0. v. Poland, the European Court of Human Rights found a violation of Ar-
ticle 6(1) of the Convention regarding the Polish procedure for appointing judges
involving the National Council of the Judiciary, in relation to the requirement of
an “independent and impartial tribunal established by law”. The Court held that
this violation concerned not only the newly appointed judges of the Civil Cham-
ber of the Supreme Court, but also the Chamber of Extraordinary Review and
Public Affairs, as well as other chambers of the Supreme Court and the common,
military, and administrative courts. In paragraphs 364 and 365 of the judgment,
the Court stated:

“Itis inherent in the Court’s findings that the violation of the applicant’s rights origi-
nated in the amendments to Polish legislation which deprived the Polish judiciary
of the right to elect judicial members of the NCJ and enabled the executive and the
legislature to interfere directly or indirectly in the judicial appointment procedure,
thus systematically compromising the legitimacy of a court composed of the judges
so appointed. In this situation and in the interests of the rule of law and the principles
of the separation of powers and the independence of the judiciary, a rapid remedial
action on the part of the Polish State is required.

In that context, various options are open to the respondent State; however, it is
an inescapable conclusion that the continued operation of the NCJ as constituted by
the 2017 Amending Act and its involvement in the judicial appointments procedure
perpetuates the systemic dysfunction as established above by the Court and may in
the future result in potentially multiple violations of the right to an ‘independent

M. Dolitiska-Ficek and A. Ozimek v. Poland, concluded by the judgment of the European Court of
Human Rights of 8 November 2021 (applications nos. 49898/19 and 57511/19) to the Grand Cham-
ber of the European Court of Human Rights, does not represent the position of the Supreme Court.

Although Judge Malgorzata Manowska was appointed to head the Supreme Court and to rep-
resent it external relations (Article 14 § 1 of the Act of 8 December 2017 on the Supreme Court,
consolidated text: Journal of Laws 2021, item 1904), the matter referred to in the Spokesperson’s
statement was not addressed by the bodies competent to do so, including, primarily, the General
Assembly of the Judges of the Supreme Court (Article 17 § 1(4) of the above Act on the Supreme
Court). That body has not been convened since its adjournment on 12 June 2020, although it pos-
sesses exclusive competence to adopt resolutions on other important matters concerning the Supreme
Court. The position presented by the Spokesperson therefore reflects solely the views of its authors,
who are personally interested—owing to their status—in the outcome of the proceedings before the
European Court of Human Rights, and not the views of the Supreme Court as a constitutional body.

Warsaw, 10 November 2021.

0 European Court of Human Rights. (2022, February 3). Advance Pharma Sp. z o.o. v. Poland,
Application No. 1469/20, Judgment.
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and impartial tribunal established by law’, thus leading to further aggravation of the
rule of law crisis in Poland.

As regards the legal and practical consequences for final judgments already de-
livered by formations of judges appointed upon the NCJ’s recommendation and
the effects of such judgments in the Polish legal order, the Court at this stage would
note that one of the possibilities to be contemplated by the respondent State is to
is to incorporate into the necessary general measures the Supreme Court’s conclu-
sions regarding the application of its interpretative resolution of 23 January 2020
in respect of the Supreme Court and other courts and the judgments given by the
respective court formations...

In its judgment of 23 November 2023 in the case of Walesa v. Poland, the Euro-

pean Court of Human Rights held, with reference to Article 6(1) of the Convention

for the Protection of Human Rights and Fundamental Freedoms, that the violation

found in the case before the domestic courts resulted from:

“(a) a defective procedure for judicial appointments involving the National
Council of the Judiciary as established under the 2017 Amending Act;

(b) the resulting lack of independence on the part of the Chamber of Extraor-
dinary Review and Public Affairs of the Supreme Court;

(c) the exclusive competence of the Chamber of Extraordinary Review and
Public Affairs of the Supreme Court in matters involving a plea of lack of
independence on the part of a judge or a court;

(d) the defects of the extraordinary appeal procedure [related to the principle
of legal certainty];

(e) the exclusive competence of the Chamber of Extraordinary Review and
Public Affairs of the Supreme Court to deal with extraordinary appeals..”.

In addition, the European Court of Human Rights held that these irregularities

are of a lasting nature and pose a continuing threat of a negative assessment of

national legislation in similar cases with regard to Article 6(1) of the Convention.

In response to that judgment, the Ministry of Justice of the Republic of Po-

land issued a statement declaring, among other things, that “the judgment of the

European Court of Human Rights in the case Watesa v. Poland is unlawful and

has no binding force. It was delivered in violation of the European Convention

on Human Rights. The Strasbourg Court unjustifiably denies the legality of the

National Council of the Judiciary and the Supreme Court in Poland, while itself

breaching the rules of international law” (Komunikat MS, 2023).
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Finally, it should be recalled that developments in Poland related to changes
to the judiciary became the direct reason for the initiation by the European Com-
mission of infringement proceedings under Article 7 TEU (known as the “rule of
law procedure”). The decision was taken on 20 December 2017 and was justified,
among other reasons, as follows (KE, 2017):

“Despite repeated efforts, for almost two years, to engage the Polish authorities in
a constructive dialogue in the context of the Rule of Law Framework, the Commis-
sion has today concluded that there is a clear risk of a serious breach of the rule
of law in Poland. The Commission is therefore proposing to the Council to adopt
a decision under Article 7(1) of the Treaty on European Union (see Annex II). The
European Commission is taking action to protect the rule of law in Europe. Judicial
reforms in Poland mean that the country’s judiciary is now under the political control
of the ruling majority. In the absence of judicial independence, serious questions are
raised about the effective application of EU law, from the protection of investments
to the mutual recognition of decisions in areas as diverse as child custody disputes
or the execution of European Arrest Warrants. The Commission has also today is-
sued a complementary (4th) Rule of Law Recommendation, setting out clearly the
steps that the Polish authorities can take to remedy the current situation. Should the
Polish authorities implement the recommended actions, the Commission is ready,
in close consultation with the European Parliament and the Council, to reconsider
its Reasoned Proposal. Furthermore, the Commission has decided to take the next
step in its infringement procedure against Poland for breaches of EU law by the
[Act on the Organisation of Common Courts], referring Poland to the Court of
Justice of the European Union. Whilst taking these unprecedented measures, the
Commission maintains its offer for a constructive dialogue to remedy the current
situation”.

In response, the then Prime Minister of the Republic of Poland, Mateusz
Morawiecki, representing the government of the United Right, described the ac-
tions of the European Commission as motivated purely by political considerations.
Subsequently, on 9 January 2018, the then President of the European Commission,
Jean-Claude Juncker, met with Prime Minister Mateusz Morawiecki. The meeting
was held at Juncker’s initiative. Following their working dinner in Brussels, a joint
communiqué was issued:

“This evening, the Prime Minister of Poland and the President of the European Com-
mission held a constructive discussion on a range of issues. The meeting continued
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the dialogue begun at their first encounter during the European Council meeting
in December 2017.

President Juncker and Prime Minister Morawiecki discussed several matters of
common interest, including the future of the European Union, Poland’s role within
the Union, and EU policies on the internal market, the digital single market, energy,
and migration. They also discussed the rule of law in detail. They agreed to meet
again to continue their discussion, aiming to make progress by the end of February.

The dinner took place in a friendly atmosphere” (EuropeDirect, 2018).

In October 2023, the parliamentary elections in Poland were narrowly won by

parties opposed to the United Right government. Although the main party of the

previous government, Law and Justice, received 35.38% of the vote, it was unable

to form a government (PKW, 2023). As a result, on 13 December 2023, parties

grouped around the electoral committees of the Civic Coalition, the Third Way
(Polska 2050 of Szymon Hotownia and the Polish People’s Party), and the New
Left formed a government led by Prime Minister Donald Tusk, who had previ-

ously served as Prime Minister (2007-2014), President of the European Council
(2014-2019), and President of the European People’s Party (2019-2022).

The European Commission closed the Article 7 TEU procedure on 29 May

2024.

“This decision was made because, according to the European Commission’s assess-
ment, there is no longer an evident risk of a breach of the rule of law in Poland, and
the Polish authorities have taken significant steps towards restoring the rule of law.

“The Commission considers that there is no longer a clear risk of a breach of the
rule of law in Poland; therefore, it has withdrawn its reasoned proposal which trig-
gered this procedure in 2017, said the European Commission’s spokesperson, Eric
Mamer, following today’s meeting of the College of Commissioners. “Today, we have
simply completed the formalities of what had already been announced earlier, par-
ticularly last week, he added, referring to the meeting of European affairs ministers
held on 21 May. The Vice-President of the European Commission, Véra Jourova,
who took part in that meeting, informed the Commission of its positive assessment
regarding the state of the rule of law in Poland” (MS, 2024).

As of the date of that decision, the government had not succeeded in introduc-

ing changes to all the normative acts regulating the functioning of the judiciary

in Poland that had been challenged over the previous eight years. Some draft laws

had been presented, others were refused signature by the incumbent President,
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Andrzej Duda, while for others the new government announced that they would
be voted on after the presidential elections, scheduled to take place in Poland in
May 2025. In those elections, the candidate supported by parties associated with
the United Right, Karol Nawrocki, ultimately prevailed, securing 50.89% of the
vote in the second round on 1 June.

“Yesterday is history, tomorrow is a mystery, but today is a gift” (Alan Alexander
Milne, author of Winnie the Pooh).



Conclusion

Alexandr Solzhenitsyn stated: “I have spent my whole life under a communist
regime, and I will say that a society without the rule of law is truly terrible. Yet
a society in which the rule of law constitutes the only standard of ethical conduct
is equally bad” (Solzhenitsyn, 1978).

This observation aptly encapsulates the problem of judicial activism. The di-
chotomy between lex—law as a written, formalised, objectified, and, as far as pos-
sible, precise norm (scripta), and therefore binding on everyone (dura lex sed
lex)—and ius—the idea of law as an emanation of justice and equity, less formalised
and even indeterminate—has been recognised since antiquity. These two con-
ceptions of law have accompanied Western civilisation throughout its historical
development. Few would deny the relevance of both perspectives, as they are
inseparable. The distinction lies in the degree of emphasis placed on either as
more fundamental. It shapes the worldview of every lawyer, but it is particularly
significant for judges, as it organises the process of interpretative decision-making
at the most basic and intuitive level —at the boundary of partly unconscious and
dispositional factors such as axiological beliefs, personal views, philosophy, and
interpretative assumptions about the nature of law.

Judicial activism and judicial restraint cannot be precisely defined; nevertheless,
their relationship to ius and lex is central. Let us therefore return to the statements
of the Supreme Court judges who participated in the project as respondents. It is
worth noting several recurring elements in their interviews, which may intuitively
be regarded as representative of the Polish judiciary, at least among judges serving
in the higher courts.

No one denied that judicial activism (and, consequently, judicial restraint)
exists in legal discourse, including within judicial practice, or that it constitutes
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a real phenomenon, with its referent in the behaviour of judges during decision-
making. Secondly, judicial activism was consistently identified with the aspect of
judicial decision-making concerning the interpretation of law—that is, normative
rather than evidentiary reasoning. There are, however, certain exceptions: some
judges drew attention to activism reflected in the decision itself (the operative part
of the ruling) or in the reasoning presented in its justification. These, however, are
marginal issues that would blur the concept. The respondents thus located both
judicial activism and judicial restraint within the sphere of legal interpretation.

Another recurring theme in the interviews was the gradation of activist atti-
tudes. The majority of judges agreed that enacted law nonetheless constrains the
judge and at least requires an intellectual effort to explain why a particularly bold
(as one interviewee put it, “audacious”) interpretative decision was taken. In this
respect, the judges indicated that activism can be distinguished as the use—even
highly flexible or discretionary use—of interpretative directives, as opposed to
law-making, for which the courts have no competence. In such cases, as one judge
summarised, we are dealing with political activity. This is not to be understood as
competition with politicians, but as the creation of normative reality, and thus as
an indirect influence on the extra-legal environment.

The judges’ statements also emphasised axiological considerations. Of par-
ticular note was the connection drawn between judicial activism and a strong
imperative of individual justice on the part of the judge. As one of them observed:
“If a ruling based on the law—its straightforward, literal reading—would violate
my conscience, I will do everything in my power to deliver a judgment I con-
sider just” Such an approach requires, of course, a high degree of theoretical self-
awareness—both in recognising a situation that constitutes a test of justice and
in developing an appropriate solution. The judges nevertheless indicated that the
problem of activism is ambiguous and generally difficult; it presents a challenge
for judicial decision-making, even for seemingly minor reasons such as the infla-
tion of law, editorial deficiencies of normative acts, and the lack of prudence on
the part of the legislator.

Taking this axiological aspect into account, it might appear that judicial ac-
tivists prioritise ius over lex, whereas proponents of restraint take the opposite
view. Yet I began to doubt this conclusion after hearing the statement of one of
the judges.

He raised the issue of the human worldview and one’ attitude towards social
relations. He observed that conservatism—and the underlying philosophy of lan-
guage, which may be compared to conceptual realism, that is, the belief that the



204 Conclusion

» .

referents of concepts such as “law”, “justice”, or “duty” are relatively constant and
not subject to arbitrary redefinition, as is characteristic of nominalism—is rather
incompatible with judicial activism. This observation is interesting, since in the
philosophy of law, positivists are usually associated with nominalists, which is one
of the principal objections to the entire positivist narrative about law. Thus, this
aspect also appears insufficient to explain the phenomenon of judicial activism
and judicial restraint. Linking the strategy of judicial decision-making with a par-
ticular philosophy of language—or, more broadly, with a philosophy of law—does
not provide a distinguishing criterion between activism and restraint. This, in
turn, indirectly demonstrates how misleading it can be to attempt to define these
phenomena by drawing simplistic parallels with other circumstances accompany-
ing judicial decision-making. Judicial activism may be manifested through both
linguistic and non-linguistic methods of interpretation, although the former un-
doubtedly requires greater theoretical sophistication.

An important observation is that none of the judges interviewed assessed the
activist attitude in an unequivocally negative manner. It should be noted that the
interviews took place during the heated rule of law dispute in Poland and at a time
of significant tension within the legal community. The divergence of opinions arose
from differences in defining the scope and limits of judicial activity and from the
recognition, under certain conditions, of the judge’s competence to undertake ac-
tions of a lawmaking nature. An equally important remark was made by one of the
judges, who observed that the evaluation of judicial activism depends more on the
effects of a ruling than on the ruling itself. This point is particularly relevant in the
context of the rule of law dispute in Poland after 2015, the essence of which lies not
in a general expectation of interpretative restraint by the courts in all categories
of cases, but in the demand for such restraint specifically in decisions concerning
constitutional or systemic issues—that is, those which exert an influence more in
abstracto than in concreto.

The research hypothesis underlying the project that led to this publication was
the assumption that a judge’s tendency towards judicial activism or interpreta-
tive restraint depends on their risk propensity in decision-making. This hypoth-
esis cannot be confirmed, as the sample of judges examined was too small. The
project was conducted as a case study. Nevertheless, within the group studied,
certain regularities were observed in the decision-making strategies and adjudi-
cative styles adopted. The overall analysis and the interviews conducted indicate
that the sphere of non-normative judicial reasoning as the basis for adjudicative
decisions plays an important—and certainly greater—role than is traditionally
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acknowledged in Polish legal theory, which has long maintained a strong separa-
tion between legal interpretation (understood as interpretation carried out by
substantively competent entities) and broadly conceived non-normative factors.
In the Anglo-American literature, it is noted that judges are influenced not only
by normative external factors—political and institutional —but also by normative
internal factors, understood as the relations within the judicial community itself,
that is, effectively the professional environment in which judges operate. This is-
sue has been poorly explored in the Polish literature, as it was generally assumed
that judicial guarantees eliminate all potential problems arising within courts and
among judges, as in any other workplace. However, the Polish conflict over the rule
of law has revealed deep divisions within the legal community, including among
judges themselves. Negative phenomena have also emerged, such as discrimina-
tion, inequality of standards, hypocrisy, and selective adherence to rules. In my
view, addressing the issue of judicial activism in Poland without considering the
dynamics of events after 2015 would be methodologically unsound in a scholarly
study, as it would offer an incomplete picture of the phenomenon.

Judicial decision-making strategies have been analysed in Polish legal scholar-
ship, yet literature devoted specifically to judicial activism and restraint remains
scarce. It has already been observed that this phenomenon is closely linked to
the sphere of judicial discretion, with certain activist judgments concealed by the
courts under the guise of deception or subversion. These are, of course, simplifica-
tions, yet there is little doubt that both the number and scope of activist decisions
increased in Poland after 2015. This issue also appeared in judges’ statements.
Action provokes reaction: the legislative offensive undertaken by the United Right
government at the end of 2015 and in subsequent years led to judicial resistance
from an influential segment of the judiciary—resistance whose scale had evidently
not been anticipated. Another matter concerns the evaluation of individual rulings
and actions, regarding which I have expressed a predominantly critical position.
The long-term problem for judicial activism in Poland may lie in its association
with constitutional or systemic questions rather than with the direct protection
of values important to the ordinary subject of the law—such as the protection of
life, property, or sovereignty. This may provide fertile ground for allegations that
judicial activism serves primarily to safeguard corporatist or institutional interests,
while the appeal to the rule of law functions merely as a legitimising argument for
the protection of influential interest groups within the Polish legal community.

What judicial activism ultimately is, this study does not seek to determine; yet
it may perhaps facilitate a more informed assessment of activist judicial conduct.
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